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JURISDICTION
Jurisdiction for

review of

Utah Court of Appeals by virtue
1-86

as

amended,

1987.

Industrial Commission
denying permanent
the issue

this matter
of Utah

Review

final

is

Order

lies with the

Code Annotated 35sought for the Utah

dated

March

14, 1909,

impairment benefits and failing to decide

of evaluation

for rehabilitation

or total disa-

bility benefits,

FOUR ISSUES ARE PRESENTED ON APPEAL
1.

Did

the

industrial accident aggravate a pre-existing

asymptomatic condition of the
sion adopted

the medical

injured worker?

panel finding that there was such

an aggravation, but its final
unsupported misstatement

The Commis-

order

appears

to

adopt the

of the defense to the contrary and

mistakenly denies the medical

panel's

finding

on aggrava-

tion.
2.
by

Did the Industrial Commission erroneously apply the law
denying benefits

because the

medical panel

found that

the ongoing or residual problems related to the pre-existing
conditions only and not to the industrial injury?
3.

Did the Industrial

requiring resolution?
that Mr. Zimmerman is
former occupation,

Commission

address

all

the issues

Based on the undisputed medical fact
medically

unable

to

return

to his

he asked for and argued that he was thus

entitled to a tentative finding of
1

permanent total disabil-

ity

and

referral

for

rehabilitation evaluation.

responded to this issue, but the

Defense

Industrial Commission made

no comment or decision.
4.

Did

the

Industrial

Commission cause substantial and

harmful error by failing to follow

lawful procedure

having

medical

a

rheumatologist

finding of
the

the panel

doctors

agreed

on

the

involved Reiterfs
should

be

panel.

in not
A major

syndrome which all

evaluated and treated by a

rheumatologist.
5.

Did

medical

the

Industrial

findings

a

Commission

panel

opinion

improperly
based

on

adopt as

credibility

judgment rather than medical facts.
DETERMINATIVE STATUTES
For full text see addendum.
UCA 35-1-67 As amended 1985
UCA 35-1-69 As amended 1984
UCA 35-2-56 (2) As amended 1974

STATEMENT OF THE CASE
The insurance company's termination of worker's compensation benefits about one year after the accident was upheld
by Administrative Law Judge Janet Moffitt

(Record 253-257).

Appeal was made to the Industrial Commission and they upheld
the denial of benefits (R 281).
denial

of

benefits

was

judge nor the Commission

Because it is

improper

and because neither the

addressed the
2

believed the

issue of evaluation

for permanent total disability benefits, petition for review
was filed in the Court of Appeals.

FACTS OF THE CASE
1.

It is undisputed that Steve Zimmerman entered the labor

force at

age 17

as a

laborer and worked approximately six

years at labor jobs (R 64 line 15 to 65 line 8 ) , and during
that time
(R 43

he had never complained of problems with his back

line 10

indication

to line

of

back

13), nor

trouble

did the

before

records show any

the

accident (R 231,

medical panel finding #8). This finding was
administrative
paragraph)

law

and

judge

the

(R

Industrial

256

last

adopted by the

sentence of first

Commission

(

R

282 last

sentence) .
2.

It is

to the

further undisputed that Mr. Zimmerman had, prior

accident, an

Disease which

known as Reiterfs

arthritic condition

the medical panel rated as constituting a 10°6

whole man impairment (R 231 finding

#4).

This finding was

also adopted by the Industrial Commission (R 256, R 282).
3.

It

is

congenitally

also

undisputed

narrowed

spinal

that
canal

Mr.

Zimmerman

(R

115)

had

which,

a
in

combination with the disc protrusion visible on both CT scan
and MRI, was measured as reducing the spinal
7mm (MRI

at R

110, L3-4

space is approximately 15mm
mentions the

norm).

level), where
(CT scan

canal space to

the normal minimum

at R

113, L2--3 level

The medical panel rated this condition
3

as constituting a 10,;v. whole man impairment (R
R 249

248 bottom to

top) which finding was also adopted by the Industrial

Commission (R 256, R 282),
4.

Based on

found that

these

undisputed

facts,

the

medical panel

the pre-existing condition was aggravated by the

industrial accident (R 231
which was

not objected

finding

#8),

This finding,

to by the defense, was also adopted

by the Industrial Commission (R 256, R 282),
5.

In the appeal to the Industrial Commission, the defense

contended
panel

without

made

the

aggravation (R
the

argument
contrary

278 last

Industrial

or

evidence

finding

on

that the medical
the

question

of

sentence, R 282 lower half #1) and

Commission

mistakenly

agreed

with

the

defendant's unsupported contention (R 283 top).
6.

The

treating

unadvisable

for

occupation as

neurologist
Mr.

Zimmerman

a laborer

logist advised

him

require lifting

to

(R 203

felt
to

that it was medically
return

to

his former

(R 169) and the treating rheumatopursue

employment

#2, R 274 bottom).

that

would not

The defendant's

physical therapist indicated he should not lift over

20 lbs

(R 163) though his occupation required repeated lifting over
100 lbs (R 45 lines 4 to 8, R 65 lines 4 to 3 ) . The medical
panel

concurred,

recommending

re-education

unemployment" (R 231 penultimate sentence).
the

medical

panel

was

adopted

objection (R 256, R 282).
4

to "stave off
This finding by

by the Commission without

7.

The

medical

medical

panel

admittedly

conclusions"

on

their

patient's credibility

(R

248

based

own
last

their "unbiased

judgment

as

paragraph).

to

the

Detailed

references are given below in the arguments on this issue.

SUMMARY OF ARGUMENTS
1.

First petitioner

argues that the medical panel finding

on aggravation of pre-existing
what the

conditions

2.

opposite of

defense claimed and what the Industrial Commission

concluded when they mistakenly
tion.

was

accepted

the

defense posi-

Therefore, the error should be reversed.
Second, the petitioner argues that the plain reading of

the UCA 35-1-69
payment of

as

amended

that

symptoms

(See

Addendum) requires

benefits when the industrial accident aggravates

the pre-existing condition.
further

1984

it

from

conditions
(giving the

is

the

Several cases are cited showing

improper

to terminate benefits where

previously

persist

after

defense

the

the
benefit

asymptomatic
industrial
of

a

pre-existing
injury

healed

very questionable

medical panel finding).
3.

Third, petitioner

argues that the issue of a tentative

finding of total disability

was ignored

by the Commission.

The request was timely made as soon as evidence (the medical
panel's recommendation) justified it.
months to

present contrary

The medical panel

was

There

evidence but

reconvened
5

to

was fully five

none

consider

was offered.
the letter

containing the petitioner's request,
the

evidence

preliminary

in

the

finding

record
of

is

total

it is also argued that
sufficient

disability

criteria set out in Hardman v SLC Fleet
1323,

which

requires

only
former

abundantly

in

tive law

based

on

a
the

Management, 725 P2d

occupation.

the

disputed by the defense.

make

that the injured worker not be

able to return to his
supported

to

record

However,

That

and

has

fact was
never been

neither the administra-

judge nor the Industrial Commission ever addressed

this question one way or another.
4.

Fourth, it is argued, in the

stantial

and

harmful

error

requirement that a medical
treatment"

of

the

alternative, that

occurred

panel member

condition

in

picture.
to a

was to

A

determine the

On this question the treating neurologist deferred

rheurnatologist who concluded that the Reiter f s disease

disc,

while

orthopedic and a
accounted for

the

diagnosed and

medical

neurologist,

"all" of

not

meet

the

panel,
found

the

treated a herniconsisting

of

an

Reiter's disease

the patient's ongoing problems.

is also argued that the panel's
did

"specialize in the

the Reiter's disease in the overall medical

involvement was "minor" and
ated

the statutory

question was not met.

principal issue for the medical panel
significance of

when

a sub-

It

"consulting" rheurnatologist

statutory requirement because he or she

never saw the patient or the medical record, never evaluated
the medical

facts and never commented on the central issue,
6

the significance of the Reiterfs disease.
5.

Also in the alternative,

trial

Commission

it is

apparently

argued that

the Indus-

agreed with petitioner's res-

ponse (R 268 third paragraph through R 270 second paragraph)
to

the

judge's

obtuse

and insupportable comment that the

applicant had a "credibility
graph),

because

credibility.

the

problem"

Commission

(R

never

255
made

third paraa finding on

However, the Commission improperly adopted the

medical panel's

opinion which

was admittedly

based on the

panel's own credibility judgment contrary to the rule stated
in Booms

v Rapp

Construction, 720

P 2d 1363.

The panel's

credibility judgment appears to be founded more on their own
prejudice than on a fair assessment of pertinent facts.
evidence shows that the medical facts
that depended

The

panel's "medical"

accepted the

represented

opinion was

comments on nonmedical issues and penurious from

selectively ignored medical

but merely

of the type

on the honesty of the patient since they were

objectively verifiable.
steeped in

were not

The

facts.

panel's obviously
adopted
a

their

medical

The

Commission never

flawed credibility judgment

final

opinion

opinion
instead

as

if

it truly

of an unjustified

credibility opinion.

ARGUMENTS
1.

THE

INDUSTRIAL

INJURY

AGGRAVATED

REITER'S DISEASE AND SPINAL STENOSIS
7

THE

PRE-EXISTING

in making its findings, the industrial Commission seems
to adopt the position
one on

the lower

of the

defense cited

as item number

half of page two of the commission order,

which says:
"The medical panel found there was no aggravation
of a pre-existing condition." (R 282, 283 top)
However, this
medical panel
judge

(R

is contrary to the actual finding of the

which was

256

last

adopted by

sentence

the administrative law

first

paragraph)

and

the

Industrial Commission (R 282 last sentence) as follows:
ff

8.
We believe that the
industrial injury
aggravated the pre-existing conditions, since we are
unable to find any evidence of pain before the injury."
(R 231 finding #8)
The only

way the Industrial Commission could conclude,

as they did, that the medical panel found
pre-existing conditions

no aggravation of

was by arbitrarily disregarding the

facts contrary to well established law

as stated

Industrial

Baker

Commission,

57

P2d

724,

v

in Kent v
Industrial

Commission, 17 U2d 141, 405 P2d 613 which say the Industrial
Commission

may

reasonable and

not

arbitrarily and capriciously disregard

uncontradicted

evidence

in

order

to deny

benefits.
Furthermore,

because

the

medical panel findings were

adopted by the Industrial Commission, its
of

no

aggravation

contradict

that there was aggravation,

ultimate findings

its own underlying findings

contrary to

Utah Department of

Administrative Services v Public Services Commission 653 P2d
8

601, 611.

2.

BECAUSE THE

INDUSTRIAL

ASYMPTOMATIC CONDITIONS,

ACCIDENT

AGGRAVATED PREVIOUSLY

BENEFITS SHOULD

HAVE BEEN GRANTED

AS REQUIRED BY UCA 35-1-69 AND WELL ESTABLISHED CASE LAW
Based on the fact that the pre-existing conditions were
aggravated by the industrial accident, benefits for the preexisting 20% impairment should have been

awarded in accord-

ance with UCA 35-1-69 as amended 1934, which was in force at
all times pertinent to this claim, and which states that:
11

(1) If any employee who has previously incurred a
permanent incapacity by accidental injury, disease, or
congenital causes, sustains an industrial injury ...
which aggravates or is aggravated by such pre-existing
incapacity, compensation, ... shall be awarded on the
basis of the combined injuries, but the liability of
the employer for such compensation, medical care, and
other related items shall be for the industrial injury
only. The remainder shall be paid out of the Second
Injury Fund provided for in Subsection 35-l-68(l) M
(See addendum for full text)
It is

well established law in Utah that a pre-existing

disease or condition which

is aggravated

or accelerated by

an industrial accident is compensable.
In Tintic

Milling Co.

278, a worker suffered
to the

accident the

disease, missing

only

before the accident.

v. Industrial Commission, 206 P

from pulmonary

tuberculosis.

Prior

worker had worked normally despite his
28

eight-hour

shifts

in

the year

After the accident, his disease became

worse and he was unable to continue work.
"An accident which accelerated
9

The court said:

a pre-existing disease,

rendering an employe incapable o£ continuing his regular
employment, was compensable under the Industrial Act, where
before the accident, said disease had not disabled him from
continuing in said employment." (p.280)
la the present case,
the

back

strain

that

the medical

constituted the original industrial

injury had healed completely
that the

panel concluded that

without residual

problems and

ongoing residual problems from which Mr. Zimmerman

was suffering (which, remarkably,

had the

same symptoms as

the original "healed" injury) were not caused by the industrial accident but were all caused by the pre-existing conditions (R 231 finding 1 and 2 ) . This was also adopted by the
administrative law judge.
But this reasoning was struck down as an
for

denying

invalid basis

benefits

in

Standard

Coal Co. v. Industrial

Commission, 252 P 292.

At

page 295

the Court

quoted with

approval the following:
"The appellants argue,... [that] the undisputed
evidence in this case is that the extended disability
of this man was beyond the duration of any natural
results of the injury itself, and was prolonged only by
the infection, and therefore it was the natural result
of the infection, rather than of the injury."
This is the exact reasoning of the panel
case.

in Mr. Zimmerman's

The Court's response is:
"This, it seems to us, could never be a valid
argument in a case
in which
there is evidence
sufficient for a finding of fact that the disease or
infection was
previously inactive,
and was made
disabling only by the intervention of the injury." (p.
295)
10

In Spencer, v. Industrial Commission, 40 P 2nd 138, the
Utah

Supreme

Court

annulled

the

Commission's

denial of

benefits saying:
"A claim for compensation may not be denied
because a new injury "lighted up, re-opened, or revived
an existing infirmity of the injured employee.fff (p
197)
Based on

the findings

of the medical panel as adopted

by the administrative law judge, Mr. Zimmerman has 20% whole
man

impairment

from

pre-existing arthritis (Reiter's dis-

ease) and congenital stenosis

of the

#4, R

Prior

248 bottom

249 top).

able to perform the duties of
without complaints
#8).
to

regular

231 finding

to the accident he was

his employment satisfactorily

of pain (R 43 lines 10-13, R 231 finding

After the accident he
his

spine (R

is admittedly

employment

unable to return

(R 169 second paragraph, R 274

bottom and R 203 #2, R 163, R 231 penultimate sentence).
Based on these undisputed

findings,

the

Utah

law is

improperly applied in denying compensation to Mr. Zimmerman.
The law requires the opposite effect, that Mr.
compensated fully

Zimmerman be

for the impairment and disability because

he meets the requirements of UCA 35-1-69.

3.

MR. ZIMMERMAN IS

TOTAL DISABILITY

ENTITLED

TO

A

TENTATIVE

FINDING OF

AND REFERRAL FOR REHABILITATION EVALUATION

AS REQUIRED BY UCA 35-1-67.
Though the issue of

finding tentative
11

permanent total

disability status

for Mr,

Zimmerman was

Commission and responded to
decision was
the

by

raised before Che

defense,

no

discussion or

made either by the administrative law judge or

Industrial

Commission.

Therefore,

this

matter

is

brought to the Court of Appeals under UCA 63-46b-16(4)(c).
According to
1323, there

are

Hardman v
different

SLC Fleet
sets

of

Management, 725 P2d
criteria

for finding

"tentative permanent total disability" under UCA 35-1-67 and
"permanent total disability" under

the

same

code section,

(See addendum for full text.)
The criteria

for finding permanent total disability is

more strict than that for a
findings involving

tentative disability, including

the claimant's capabilities for alterna-

tive occupations and training.
But the Court makes it very clear that
not required

to prove

only requirement
that the
tion.

the claimant is

on his own that he is disabled.

for a

finding of

The

tentative disability is

worker is not able to return to his former occupa-

If that is established,

tentatively

disabled

and

the worker

referred

after the evaluation does the full

for

must be declared
evaluation.

criteria for

Only

finding of

permanent total disability become pertinent.
It

is

the

treating medical
bottom and

undisputed

medical

providers (R

fact supported by all

169 second

paragraph, R 274

R 203 If2, R 163) that Mr. Zimmerman is medically

unable to return to

his

former
12

occupation.

The medical

panel's

recommendation

for

re-education

unemployment" was adopted by

to

the Commission

"stave

off

(R 231 finding

#9, R 256, R 282). That being so, Mr. Zimmerman has met the
criteria set forth
finding of

in

the

permanent total

has requested in letters
dated May

19, 1988

Hardman

for

disability and

to

(R 243

case

the

a tentative

that is what he

administrative

last paragraph)

1988 (R 251 last two paragraphs)

and again

law judge

and August 31,
in his petition

for review by the Industrial Commission (R 271).
The request was made in May 1988, immediately after the
medical panel recommended re-education
231

finding

defense

to

#9).

This

respond

gave

before

(April

29,

1988, R

a full five months for the

the

judge

issued

her order.

During that time the matter was re-considered by the medical
panel, including
response or

the petitioner's

contrary evidence

request (R

was offered

247), but no

by the defense.

The defense did respond to the appeal to the Commission, but
still

offered

no

contrary evidence or supportable allega-

tions and did not challenge the finding of the medical panel
that the applicant could not return to his former occupation
(R 279 #5). No reason

appears to

explain the Commission's

failure to address this issue.
Because

he

was

declared

stabilized as of January of

1988, it is appropriate that Mr. Zimmerman be
disability

benefits

from

that

rehabilitation is completed, as
13

time
it was

granted total

until the vocational
not contemplated by

the Legislature

that there be any gap In benefits, i^.ee trie

concurring opinions in Booms v Rapp

Construction, 720

P 2d

1363)

4.

THE

MEDICAL

PANEL

WAS

NOT

PROPERLY

QUALIFIED

AS

REQUIRED BY UCA 35-1-69
UCA

35-1-69

referring

to

35-2-56

(2)

requires the

medical panel to consist of "one or more physicians specializing in the treatment of the disease or
in the claim."
When the

condition involved

(See addendum for full text of statutes)
panel makeup

was challenged,

the panel res-

incompetent to

make the diag-

ponded by claiming it is not

nosis of Reiter's disease (R 248 second paragraph last sentence) which is no doubt true, but that does not
requirement that

the panel

satisfy the

consist of physicians "special-

izing in the treatment of the disease or

condition involved

in the claim."
If this

were merely

not be brought up.
Jarcho

is

a

panel, but

But

the treating

neurosurgeon,

he declined

referred his

a technical

patient to

distinction it would
doctor, who

like Dr.

had the same impression as the

to make

that final

Dr. Jackson,

diagnosis.

He

a rheumatologist, to

evaluate the involvement of Reiter's disease.
Significantly,
diagnosis

of

Dr.

Jackson

definitely

Reiter f s

disease

but

concluded

"involvement appeared minor" (R 274 about
14

confirmed the
that

2/3 down).

its
Dr.

Jackson then

proceeded to obtain an MRI (Magnetic Resonance

Imaging - similar to
exclude

nerve

diagnosis

CT

compression

is

"HNP"

diagnosis is

scan)

in

syndrome"

(Herniated

followed by

order

to "conclusively

(R

274).

Nucleus

the doctor's

His final

Pulposus).

This

note indicating the

supporting evidence:
"subjective: persistent left radicular pain
objective: MRI
disc at L3-4 - Spinal canal 7mm"
(R 275 top)
Dr. Jackson followed this diagnosis with
of

physical

paragraph),

therapy

(R

treatment

inappropriate for

39

line

1

appropriate

evidence offered by the

his

diagnosis

but

for which, according to

defendant,

"There

therapy" (R 198, R 16 lines 16-22).
offered to prove the nature of

ff, R 77 penultimate

to

Reiter's disease

several weeks

is

no specific

This information is not

the injury

but to

show the

divergence of views between the treating neurologist and the
rheumatologist to whom he referred the patient.
The panel also acknowledges tacitly the appropriateness
of

consulting

a

rheumatologist

panel also talked to
sion"

the "Chief

on

this case because the

of the

Rheumatology Divi-

(R 248 second paragraph).
But this

consultation was

statutory requirements.

The

not

never

named,

he

or

she

insufficient to satisfy the
consulting rheumatologist was
examined the patient or his

medical record and never signed the report.
Most significantly, the rheumatologist
15

never evaluated

or addressed

the central issue, what is the significance of

the Reiter's disease?

The panel's

doctor's

as

involvement

a

consultant

"first suggested" the diagnosis
middle of

page).

of this

was that he or she

of Reiter's

disease (R 243

But the existence of the Reiter's disease

was not in question.
disease was

only indication

The only question was whether Reiter's

the sole

cause of

all Mr. Zimmerman's ongoing

problems as the medical panel concluded (R 231).
The panel's
Dr. Jackson,

consultant never

the only

rheumatologist who ever examined the

record or the patient and who
for his

opinion but

addressed that question.

took responsibility

for treatment of the patient, said the

Reiter's disease involvement was "minor" and
ongoing symptoms

not only

attributed the

to the protruding disc in the congenitaLJy

narrow spinal canal (R 274-5).
Considering these facts, failure
tologist on

the medical

panel is

to include

a rheuma-

not a matter of harmless

error.

5.

MEDICAL PANEL

OPINION WAS

CONFOUNDED WITH CREDIBILITY

JUDGMENT WHICH WAS IMPROPERLY DELEGATED TO THE MEDICAL PANEL
In the

case of

1363, it was found

Booms v.
to

be

Rapp Construction,

reversible

error

to

720 P 2d
allow the

medical panel to base their medical conclusions on their own
judgments of the credibility of the
the panel

patient.

In that case

found a left shoulder injury to be "not caused by
16

the industrial accident11 because

they

thought

it

had not

been reported promptly.
At the outset let it be clearly understood that this is
not a case that turns on the honesty of the
that

is,

where

the

only

evidence

of

subjective representations of the patient.
(R 113-119)

and the

MRI (R

injured worker,
injury comes from
Both the CT scan

110). The radiologist comment

said:
"The asymmetry with prominence on the left side
corresponds with the lateralization of the patient's
symptoms." (R 119)
If the patient were
did he

know ahead

dishonestly

of time

that the

faking

symptoms, how

CT scan and MRI would

show a left-sided asymmetry, or anything at all.
Clearly this is not a case that turns on the honesty of
Mr. Zimmerman,

The

proper medical

issues are the nature,

extent and causation of the patient's injuries.
But it becomes very clear on any careful

reading that,

as in the Boom's case, the medical panel's decision that Mr.
Zimmerman's
industrial

residual
accident

problems
was

were

based

credibility rather

than being

medical evidence.

When

not

caused

by

the

on their opinion as to his
purely an

they were

evaluation of the

challenged on this they

justified themselves saying:
"All physicians who are serious about history taking
must necessarily make interpretations of the validity
of complaints and correctness of the story"
(R 243 third paragraph)
17

The

Commission

justifies

the

panel*s

position

by

stating that:
"The panel's analysis depended on whether the applicant
was capable of accurately relating to the panel the
symptoms he suffered."
(R 281 bottom)
But in

justifying their

honesty, the panel puts
the patient

judgment as

great emphasis

to the patient's

on the

"fact" that

told them "the pain had always been on the left

side" and that the

records, specifically

otherwise (R 248 third paragraph).

Dr. Banks, showed

Interestingly, the panel

is the only source of the claim that the pain was "always on
the left."

The petitioner testified in open court that the

pain had initially been on the right (R 41 lines
reported the
paragraph).
the judge

same thing to his treating doctors (R 84 first
Why should

this man

tell all

his doctors and

one story, then lie to the medical panel.

Zimmerman were trying to deceive, why would he
judge

and

his

treating

doctors

initially, then insistently deny
doctor.

15-19) and

Clearly

openly hostile

he

it

to

admit to the

right-sided pain
the

medical panel

was confused and defensive before an

medical panel

the sophistication

having

to deal

doctor.

This patient hasn!t

with the significance of having

pains in one place or another or having them shift.
from

the

beginning

If Mr.

simply

reported

He has

his experience as he

perceived and remembered it.
That the panel had made a
18

judgment of

Mr. Zimmerman's

honesty

and

that

it

was

the

basis

of

their "medical"

findings is further shown by the admission of the panel that
their original

diagnosis of "sacroileitis with some contri-

bution of an emotional response" (R 231 first paragraph) was
their

"charitable"

attribution

of

causation

pointing out that, as they did in the
last

paragraph),

Mr.

Zimmerman

and was

"busted" for

(R 248

his reports,

the doctor

marijuana possession.

openly admits having given a false

lieu of

August letter

exaggerated

asked for more pain medication than

in

would give,

Here the panel

medical opinion

in lieu

of openly admitting their opinion was actually a credibility
judgment.
Yet, as the Commission's failure to
bility

judgment

shows,

justification for
honest.

none

deciding

of

Mr.

ratify this credi-

these reasons is a sound
Zimmerman

was

being dis-

It is natural for almost all patients to exaggerate

symptoms, particularly when they are confronted
that requires

them to justify a worker's compensation claim

or face economic hardship of being
sation.

The

shifting

well be a consequence
dishonest patient
honest

patient

by a system

disabled without compen-

nature of the symptoms, could very

of the

injury itself.

report shifting
not

report

pains, and

them

if

they

Why

would a

why would an
were

actually

shifting.
The doctor
finding

shows his

"significant"

prejudice against the patient by

evidence
19

of

dishonesty

in

every

reporting variation or symptom shift, claiming that;
"All physicians who are serious about history
taking must necessarily make interpretations of the
validity of complaints and correctness of the story"
(R 248 third paragraph)
But it should be
are

serious

medical

about

condition

evidence, not

acknowledged that
obtaining

take

just that

into

unbiased evaluation ofc a

consideration

all

selected (and

of

to support their decision, such as referring

expertise,

referred

See Record p. 247 paragraph
their

opinion

the

very weak) bits

to comments of the earlier doctors who, admitting
lack

of

which seems to support their view.

Their report shows carefully
of information

an

all physicians who

of

no

the patient to a specialist.

two

disc

their own

where

the

panel bolsters

herniation by referring to Dr.

Banks who initially saw the patient but had referred the him
to a back specialist.
While

attempting,

on

the

one hand, to support their

opinion with this nonexpert whose comments
the more

reliable LDS

CT scan,

were made before

MRI and expert evaluations

were done, the panel failed to take into consideration, even
when specifically

asked to,

the fact that Dr. Jackson felt

the Reiter's involvement was minor (R 274), or the fact that
the bone

scan was

normal (R 117) indicating minimal sacro-

iliac inflammatory process (R 233 third
anti-inflammatory
suggesting

minor

medication
involvement
20

had
of

paragraph) and that
no

the

effect

(further

Reiter's syndrome).

(See

Dr.

Smith'j

report

of

April

12, 1988, R 232 third

paragraph)
Without commenting
Drs.

Smith

and

on

these

Jackson,

the

significant

panel

proceeded to find no

significance to the disc herniation (other
ment which

was not

problems

(R

will probably require
finding #9),

than 10°o impair-

attributable to the accident R 249) and

declared the Reiter's syndrome the
patient's

findings of

231,

only

cause

all the

249), adding that the patient

anti-inflammatory

in spite

of

of the

medication

(R 231

fact that treatment had been

tried but without effect. (R 231 findings #2 and It9

and Dr.

Smith's report R 233 paragraph 3 ) .
These

comments

are

not

condition of the applicant, but
reading,

the

reports

of

made

to

to

show

prove
that,

on careful

the panel demonstrate clearly by

internal evidence that the panel doctors
fair and

unbiased evaluation

but were

prejudiced against

"medical opinion"

the medical

of all

did not

perform a

the medical evidence,

the applicant

and based their

on their biased and unfounded credibility

judgment.
In the end, the panel's opinion is not
uation

of

the

medical

conclusion based

on

an

evidence,

a medical eval-

but a purported medical

unsupported

and

factually insup-

portable impression as to the patient's honesty.
Contrary to the established Utah ruling in Booms v Rapp
Construction,

the

medical

panel
21

may

not

disguise

its

•leeiaion that

tim patient

is dishonest

in the language of

f,

no medical causal relationship. "
It is conceded that Mr. Zimmerman does not

memory for

detail five or six months after an incident, and

in that sense, the judge's finding
"somewhat
priate.

have a good

questionable

that Mr.

historian"

is not wholely inappro-

But there is no valid basis in fact

Zimmerman has

intentionally misled

any statement to any doctor.

Zimmerman is a

in his

to believe Mr.
testimony or in

His complaints of pain

on the

left correspond to the left-sided protrusion clearly evident
on both the CT scan and the MRI.
To the extent the
reflect

credibility

medical

That cannot be faked.
panel's

judgments,

"medical" findings

Commission

order

denying

benefits should be reversed.

WHEREFORE THE PETITIONER CONCLUDES

AND PRAYS

FOR RELIEF AS

FOLLOWS:
1.

That the Industrial Commission finding of no aggravation

of pre-existing conditions be

reversed

medical

was adopted by the Industrial

panel

report

which

to

conform

to the

Commission.
2.

That in accordance with law the Industrial Commission be

directed

to

issue

an

order granting medical benefits and

compensation to Mr. Zimmerman

for 20%

for

aggravated

pre-existing

conditions

whole man impairment
by the industrial

accident with interest to the date of payment.
22

3.

That the

Industrial Commission

be directed

to enter a

tentative finding of permanent total disability and to order
rehabilitation evaluation
granted permanent

of Mr.

that he be

total disability compensation benefits in

accordance with UCA 35-1-67
until the

Zimmerman and

from the

time of stabilization

question of permanent total disability is resolv-

ed.
4.

IN

THE

requests

are

ALTERNATIVE,
denied,

in

the

plaintiff

event

the

former three

prays that the Industrial

Commission be directed to convene a new medical

panel which

is properly constituted to evaluate Mr. Zimmerman's case.
5.

IN

THE

ALTERNATIVE,

petitioner prays the Commission

denial be reversed as being based on a medical panel opinion
that

unlawfully

confounded

credibility

judgments

medical opinion of the panel doctors.

7s
RESPECTFULLY SUBMITTED THIS £* •>

day o£ June, 1989.

Bruce Wilson
Attorney for Petitioner
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with

CERTIFICATE OF MAILING
I certify that on or by June *~S»{, 1989, a copy o£ the
attached
Brief of Petitioner
was mailed, postage paid, or
hand delivered by me to the following:

Richard Sumsion, Attorney, Workers Compensation Fund of Utah,
560 South 300 East, SLC, UT 84111
Erie V. Boorman, Administrator, Employer's Reinsurance Fund, 160
East 300 South, P.O. Box 45580, Salt Lake City, Utah 84145-0530

by

\{ lil%^
Bruce Wilson

ADDENDUM
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35-1-67. Permanent total disability — Amount of payments — Vocational rehabilitation — Procedure
and payments.

qualified to perform, and thereupon the commission shall, after notice to the
employer and an opportunity to be heard, determine whether the employee
has, notwithstanding such rehabilitation, sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both arms,
or both feet or both legs, or both eyes, or of any two thereof, constitutes total
and permanent disability, to be compensated according to the provisions of
this section and no tentative finding of permanent total disability is required
in those instances. In all other cases where there has been rehabilitation
effected but where there is some loss of bodily function, the award shall be
based upon partial permanent disability.
In no case shall the employer or the insurance carrier be required to pay
compensation for any combination of disabilities of any kind as provided in
§§ 35-1-65, 35-1-66 and this section, including loss of function, in excess of
85% of the state average weekly wage at the time of the injury per week for
312 weeks.

35-1-67

In cases of permanent total disability the employee shall receive 662/3% of
his average weekly wages at the time of the injury, but not more than a
maximum of 85% of the state average weekly wage at the time of the injury
per week and not less than a minimum of $45 per week plus $5 for a dependent spouse and $5 for each dependent minor child under the age of 18 years,
up to a maximum of four dependent minor children not to exceed the average
weekly wage of the employee at the time of the injury, but not to exceed 85%
of the state average weekly wage at the time of the injury per week. However,
in no case of permanent total disability shall the employer or its,insurance
carrier be required to pay weekly compensation payments for more than 312
weeks. A finding by the commission of permanent total disability shall in all
cases be tentative and not final until such time as the following proceedings
have been had: If the employee has tentatively been found to be permanently
and totally disabled, it shall be mandator}' that the industrial commission of
Utah refer the employee to the division of vocational rehabilitation under the
state board of education for rehabilitation training and it shall be the duty of
the commission to order paid to the vocational rehabilitation division, out of
the second injury fund provided for by Subsection 35-1-68 (1), not to exceed
$1,000 for use in the rehabilitation and training of the employee; the rehabilitation and training of the employee shall generally follow the practice applicable under § 35-1-69, relating to the rehabilitation of employees having combined injuries. If the division of vocational rehabilitation under the state
board of education certifies to the industrial commission of Utah in writing
that the employee has fully cooperated with the division of vocational rehabilitation in its efforts to rehabilitate him. and in the opinion of the division the
employee may not be rehabilitated, the commission shall order that there be
paid to the employee weekly benefits at the rate of 662'3% of his average
weekly wages at the time of the injury, but not more than a maximum of 85%
of the state average weekly wage at the time of the injury per week and not
less than a minimum of $45 per week plus $5 for a dependent spouse and $5
for each dependent minor child under the age of 18 years, up to a maximum of
four dependent minor children not to exceed the average weekly wage of the
employee at the time of the injury, but not to exceed 85% of the state average
weekly wage at the time of the injury per week out of the second injury fund
provided for by Subsection 35-1-68 Q), for such period of time beginning with
the time that the payments, as in this section provided, to be made by the
employer or its insurance carrier terminate and ending with the death of the
employee. No employee shall be entitled to any such benefits if he fails or
refuses to cooperate with the division of vocational rehabilitation under this
section.
All persons who are permanently and totally disabled and entitled to benefits from the second injury fund under Subsection 35-1-68 (1), including those
injured prior to March 6, 1949, shall receive not less than $120 per week when
paid only by the second injury fund, or when combined with compensation
payments of the employer or the insurance carrier. The division of vocational
rehabilitation shall, at the termination of the vocational training of the employee, certify to the industrial commission of Utah the work the employee is
74

H i s t o r y : L. 1917, c h . 100, § 78; C.L. 1917,
§ 3139; L. 1919, ch. 63, § 1; R.S. 1933,
42-1-63; L. 1937, c h . 41, § 1; 1939, c h . 51, § 1;
C. 1943, 42-1-63; L. 1945, ch. 65, § 1; 1949, c h .
52, § 1; 1951, c h . 55, § 1; 1955, ch. 57, § I;
1957, c h . 62, § 1; 1959, ch. 55, § 1; 1961, ch.
71, § 1; 1963, ch. 49, § 1; 1965. ch. 68, § 1;
1967, c h . 65, 5 1; 1969, ch. 86, I 5; 1971, ch.
76, § 6; 1973, ch. 67, § 4; 1974, ch. 13, § 1;
1975, c h . 101, § 5; 1977, ch. 150, § 1; 1977,
c h . 151, § 3; 1977, c h . 156, § 6; 1979, ch. 138,
§ 2; 1981, c h . 286. § 1; 1983, c h . 356, § 1;
1985, c h . 160. § 1.
C o m p i l e r ' s N o t e s . — The 1975 amendment
substituted "S5Tc of the state average weekly
wage" for "66- 3^ of the state average weekly
wage" four times in the first paragraph and
once in the last paragraph; increased the minimum benefit per week from $35 to $45 in the
first paragraph; inserted "not to exceed the average weekly wage of the employee at the time
of the injury" twice in the first paragraph; increased the benefit per week from $50 to $60 at
the end of the third paragraph (deleted by the
1977 amendment) and near the end of the
fourth paragraph (deleted by the 1977 amendment); and substituted "July 1, 1975" for "July
1, 1974" in the fourth paragraph (deleted by
the 1977 amendment).
The 1977 amendment by chapter 151 substituted "spouse" for "wife" in the first paragraph.
The 1977 amendment by chapter 156 made
the same changes as the 1977 amendment by
chapter 151: combined the first two paragraphs
into one paragraph; inserted the second paragraph; and deleted the former third and fourth
paragraphs which read: "Commencing July 1,
1971. all persons who are permanently and
totally disabled and on that date or prior
thereto were receiving compensation benefits
from the special fund provided for by section

35-1-67

35-1-68(1) shall be paid compensation benefits
at the rate of $60 per week.
"Commencing July 1, 1975, all persons who
were permanently and totally disabled on or
before March 5, 1949, and were receiving compensation benefits and continue to receive such
benefits shall be paid compensation benefits
from the special fund provided for by section
35-1-68(1) at a rate sufficient to bring their
weekly benefit to $60 when combined with employer or insurance carrier compensation payments."
The 1977 amendment by chapter 150, in the
two paragraphs deleted by the 1977 amendment by chapter 156 (quoted above) substituted "1977" for "1971" and "1975" and substituted "$75" for "$60."
The 1979 amendment increased the minimum benefit in the second paragraph from $75
to $85.
The 1981 amendment substituted "second injury fund" for "special fund" throughout the
section; and increased the amount in the second paragraph from $85 to $100.
The 1983 amendment substituted "under
this section" at the end of the first paragraph
for "as set forth herein"; increased the minimum amount in the first sentence of the second
paragraph from $100 to $110; and made minor
changes in phraseology, punctuation and style.
The 1985 amendment substituted "$120" for
"$110" in the first sentence of the second paragraph.
Effective Date. — Section 2 of Laws 1935,
ch 160 provided: "This act takes effect upon
approval by the governor, or the day following
the constitutional time limit of Article M I .
Sec. 8 without the governor's signature, or in
the case of a veto, the date of veto override."
Approved March 18, 1985.
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commission Paoh v Cottonwood Hospital
(Utah 1982) 656 P 2d 420
fits
Where the Second Injury Fund has elected
not to participate and its presence has not been
directed in a hearing before an administrative
law judge and an order against the fund has
been entered the fund should be allowed to
reopen the case upon motion tor review under
35 1 82 53 in order to submit further evidence
bearin^oVtleTpec^
the fund Paoh v Cottonwood Hospital (Utah
1982) 656 P 2d 420
Reimbursement.
The payment made under former Subsection

»2)(a) providing for the payment of death bene
to the uninsured employers fund when a
decedent leaves no dependents was not "compensation within the meaning of § 35 1 62,
w m c h p r 0 V l d e s f o r reimbursement for compens a U o n p a y m e n t s I n wrongful death recoveries
a n d w h e r e the decedent s parents sued the tortfaaanr and
„nA its
,*c lrinsurer
, c , 1T .o,. tthe
v , „insurance
m c „ n ^ A,~,J
^.,U
feasor
fund could
ne,ther ,nvade

* h e P a r e n t s ' f o v e r y nor purseparate claim against the insurer in order to recover the amount paid into the Second
Injur} Fund Allstate Ins Co v Bliss 725 P 2d
, , o n / I U . L ^^>oc^
1330
(Utah 1986)

sue a

35-1-69. Combined injuries resulting in permanent incapacity — Payment out of Second Injury Fund —
Training of employee.
(1) If any employee who has previously incurred a permanent incapacity by
accidental injury, disease, or congenital causes, sustains an industrial injury
for which either compensation or medical care, or both, is provided by this
chapter that results in permanent incapacity which is substantially greater
than he would have incurred if he had not had the pre-existing incapacity, or
which aggravates or is aggravated by such pre-existing incapacity, compensation, medical care, and other related items as outlined in Section 35-1-81,
shall be awarded on the basis of the combined injuries, but the liability of the
employer for such compensation, medical care and other related items shall
be for the industrial injury only The remainder shall be paid out o£ the
Second Injury Fund provided for in Subsection 35-1-68 (1), and shall be determined after assigning the impairment for the industrial injury on a whole
person uncombined basis and then deducting this percentage from the total
combined rating This combined impairment rating may not exceed 100%
For purposes of this section, (a) any aggravation of a pre-existing injury,
disease, or congenital cause shall be deemed "substantially greater", and compensation, medical care, and other related items shall be awarded on the basis
of the combined injuries as provided in this Subsection (1), and (b) where there
is no such aggravation, no award for combined injuries may be made unless
the percentage of permanent physical impairment attributable to the industrial injury is I0ac or greater and the percentage of permanent ph>sical impairment resulting from all causes and conditions, including the industrial
injury, is greater than 20' c In determining the impairment thresholds and
assessment of habiht> in favor of the employee and apportionment between
the earner or employer and the Second Injury Fund the permanent physical
impairment attributable to the industrial injury or the pre existing condition
or overall impairment, shall be considered on a whole person uncombined
basis If the pre-existing incapacity referred to in this Subsection tl)(b) previously has been compensated lor in whole or in part as a permanent partial
disabilitv under this chapter or Chapter 2 Title 35 the Utah Occupational
Disease Disabilitv Law such compensation shall be deducted from the liability assessed to the Second Injury Fund under this paragraph
If the payment of temporary disabilitv benefits medical expenses, or other
related items are required as a result of the industrial injury subject to this
80
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section, the employer or its insurance carrier shall be responsible for all such
temporary benefits, medical care, or other related items up to the end of the
period of temporary total disability resulting from the industrial injury Any
allocation of disability benefits, medical care, or other related items following
such period shall be made between the employer or its insurer and the Second
Injury Fund as provided for in this section, and any payments made by the
employer or its insurance carrier in excess of its proportionate share shall be
recoverable at the time of the award for combined disabilities if any is made
A medical panel having the qualifications of the medical panel set forth in
Section 35-2-56, shall review all medical aspects of the case and determine
first, the total permanent physical impairment resulting from all causes and
conditions including the industrial injury, second the percentage of permanent physical impairment attributable to the industrial injury, and third the
percentage of permanent physical impairment attributable to the previously
existing condition, whether due to accidental injury, disease, or congenital
causes The Industrial Commission shall then assess the liability for permanent partial disability compensation and future medical care to the employer
on the basis of the percentage of permanent physical impairment attributable
to the industrial injury only and any amounts remaining to be paid shall be
payable out of the Second Injury Fund Medical expenses shall be paid in the
first instance by the employer or its insurance carrier Amounts, if any, which
have been paid by the employer in excess of the portion attributable to the
industrial injury shall be reimbursed to the employer out of the Second Injury
Fund upon written request and verification of amounts so expended
(2) The commission may increase the weekly compensation rates to be paid
out of this special fund This increase shall be used for the rehabilitation and
training of any employee coming under this chapter as may be certified to the
commission by the Rehabilitation Department of the State Board of Education
as being eligible for rehabilitation and training There may not be paid out of
such special fund for rehabilitation an amount in excess of $1,000
of subsec (1) inserted the second and third
paragraphs of subsec (1), inserted permanent
partial disabilitv* in the second sentence ot the
last paragraph of subsec (1) inserted future
in the second sentence of the last paragraph ot
subsec U), substituted 'any amounts remain
mg to be paid hereunder in the second sen
tence ot the last paragraph of subsec 1) for
the remainder inserted the provisions of the
present third sentence of the tourth paragraph
ot subsec (1), inserted upon written request
and verification of amounts so expended in
the last sentence ot the last paragraph o(
subsec 11) and made minor changes in phrase
ology and punctuation
The 1984 amendment substituted chapter
tor title in the first sentence of subsec (1)
added and shall be determined after assigning
the impairment tor the industrial injury on a
whole person uncombined basis and then de
d u r i n g this percentage trom the total com
bined rating to the second sentence of subsec
(1) added the third sentence to subsec il) in
serted the second sentence in the second para

History. L 1917, c h 100, & 79, C L. 1917,
§ 3140. s u b s e c 6, L 1921, c h 67 § 1, R S
1933 & C 1943 42 1 65, L 1945, ch 65 § 1,
1955 c h 57, § 1, 1957, c h 62 * 1, 1959, ch
55, § 1, 1963 ch 49, § 1, 1965, ch 68, 5 1,
1969, c h 86 § 7, 1973, ch 67, § 6, 1981, ch
287 § 4, 1984 c h 79, § 1
C o m p i l e r ' s N o t e s — T h e 1981 amendment
substituted either compensation or medical
care or b o t h ' in the first paragraph ofsubsec
(1) for 'compensation and medical care in
serted or which aggravates or is aggravated
by such pre existing incapacity in the first
paragraph ot subsec il) substituted compen
sation medical care and other related items as
outlined in the first paragraph of subsec d )
for compensation and medical care which
medical care and other related items are out
lined inserted and other related items be
fore --hall be in the first paragraph ot subsec
(D substituted -econd injurv fund in the first
and last paragraphs ot subsec tl> tor special
fund deleted hereinafter referred to as the
special fund at the end ot the tirst paragraph
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sucli proceeding, a prima facie case of violation may be made by evidence
produced by the commission to the effect that the employer has engaged
in business within the coverage of this act and has failed to maintain
in fore:} the required evidence of insurance. If the court finds such violation, the employer may be enjoined from engaging in any business without complying with the provisions of this act and a violation of the injunction shall be punishable as fur contempt of court, and any fines
imposed shall be paid into the special fund provided for in section 35-1-68,
Utah Code Annotated 1953, as amended.
History: C. 1943, 42-la-57, added by L,
1949, ch. 61, § 2 .

Collateral References.
Workmen's CompensatiouC=20Sl.
101 C.J.S. Workmen's
Compensation
§ 914.

35-2-56. Partial permanent disability from occupational disease—Imposition of liability—Determination of disability—Medical panel—Rehabilitation—Benefits.—(1) There is imposed upon the employer a liability
for the payment of benefits, as hereinafter provided, to every employee
who becomes partially and permanently disabled and such disability is primarily caused or contributed to by a disease or injury to health arising out
of or in the course of employment, subject however to the following conditions :
(a) No compensation shall be paid when the last day of injurious exposure of the employee to the hazards of the occupational disease shall
have occurred prior to July 1,1941.
(b) No compensation shall be paid unless such partial disability results
within two years prior to the day upon which claim for such compensation
was filed with the industrial commission of Utah.
(c) No compensation shall be paid unless the partial disability results
within two years of the last day in which the employee was exposed to the
occupational disease.
(d) The time limit prescribed by paragraphs (b) and (c) shall not
apply in the case of an employee whose disablement was due to occupational exposure to ionizing radiation; provided, that a claim for such compensation shall be filed within one year after the date upon which the
employee first suffered incapacity from the exposure to radiation and either
knew or in the exercise of reasonable diligence should have known that
the occupational disease was caused by his present or prior employment.
(2) It is recognized that the measurement of partial permanent disability is a highly technical and difficult task and should be placed in the
hands of phjrsicians specially trained for the care and treatment of the occupational disease involved, and that particularly in cases of silicosis such
determination should be by physicians limiting largely their practice to
diseases of the chest; that the measurement of the extent of such disability
should not be determined by physicians in general practice nor by laymen.
Where a claim for compensation based upon partial permanent disability
due to an occupational disease is filed with the commission, the commission shall appoint an impartial medical panel to consist of not less than

OCCUPATIONAL DISEASE

35-2-56

three physicians specializing in the treatment of the disease or condition involved in the claim, and such medical panel shall make such study, take
such X-rays and perform such tests as the panel may determine and certify to the commission the extent, if any, of the permanent disability of
the claimant from performing work for remuneration or profit, and
whether the sole cause of such partial permanent disability, in the opinion
of the panel, results from the occupational disease and whether any other
cause or causes have aggravated, prolonged, accelerated or in anywise contributed to the disability, and if so, the extent (in percentage) to which
such other cause or causes has so contributed to the disability. The report
of the panel shall be made to the commission in writing and shall be in
substantially the following form :
REPORT OF MEDICAL PANEL
Partial Permanent Disability Cases
To the Industrial Commission of Utah
State Capitol Building
Salt Lake City, Utah
Re:
, Claimant
Claim No
The medical panel, composed of the undersigned physicians, has completed its study and examination of the above named claimant with respect
to the measurement of the ability of the claimant to perform physical
labor* (but without regard to the education, experience or training of the
claimant) and on the assumption that the normal person functions at 100%,
finds as follows:
Percentage
Percentage
(1) Extent of Permanent Partial Disability from all causes (if any)
**(2) Specific causes of such disability:
a. Occupational Disease (if any)
Name of Occupational disease
b. Other diseases or injuries
Names of such diseases or injuries
(c) Other contributing factors. . . .

TOTAL
Dated

, 19.

(Medical Panel)
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1

gets a copy of the summary.

2

in this matter, it would appear that most of the issues

3

we're going to be looking at are dealing mostly with

4

the medical questions.

5

temporary total disability, I believe, beyond the date

6

of September 22nd, 1987.

7

partial impairment and an apportionment of that

8

impairment with the Defendant, Second Injury Fund, and

9

some additional medical expenses which have not been

But there's an issue of

10

paid, is my understanding.

11

Wilson?

12

MR. WILSON:

13

know, that's correct.

14
15

THE COURT:

In reviewing the pleadings

Also at issue is permanent

Yes.

Is that correct, Mr.

That's —

as far as I

Is there anything else we need to

do by way of preliminary matters?

16

MR. WILDE:

17

Honor, and this is informally.

18

as to the definition of Reiter's Syndrome.

19

picked this out of a medical dictionary and I gave a

20

copy to Mr. Wilson.

21

little bit in understanding the testimony in relation

22

to the medical that we introduce.

23
24
25

THE COURT:

Just one very brief thing, Your
There was some question
I just

I thought it might be helpful a

Okay.

Are there any objections

to that being included, Mr. Wilson?
MR. WILSON:

No.

No objections.

There is,

1G

know what to do.

So I called Doctor Jackson and he

told me, go to a therapist." So I went to the therapist
the next day.

He says, keep going to the therapist.

Q

Okay.

And that was Wetzel?

A

Yeah.

David, yeah.

Q

And did you go back to him?

A

Yeah.

Q

And when was this that you started with

Uh huh.

Wetzel?
A

One day after I talked to Doctor Jackson on

the phone, it was right after I got my M.R.I, maybe a
week after.

It's probably been about a month.

I've

been seeing the therapist for about a month, a little
over a month.
Q

Okay.

Now, what are the symptoms that you

are feeling now?
A

Your pain?

Pretty bad.

I've got pain in my leg and I've

got pains in my back that I've never experienced
before.

I've just experienced them starting this week.

I've got pains up in my upper back on this side.
Q

In your upper back?

Have you done anything

to cause pains in your upper back?
A

No.

lift anything.
Q

I don't do nothing.

I'm not supposed to

That's what Doctor Jackson told me.

But you have been going to therapy.
28
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Q

1
2

Now the pains that you've described in your

leg, is that similar to what you had before, last year?

3

A

Yes.

Exact.

4

Q

Same thing?

5

A

Yes, this is the exact same thing.

6

Q

Now, there's an indication in the record the

7

pain was shifting or what they call migratory.

8

from spot to spot.

9

there?

10

A

Going

Can you tell us what happened

It's weird, Your Honor.

Like one minute the

11

pain will be up in my hip and then it will go away.

12

will be down my leg.

13

the side of my leg.

14

leg.

It will go away.

It

It will be on

But now it's all the way down my

It's hard to explain.

15

Q

Did you have any pains in your other leg?

16

A

Oh yeah.

When I first got injured, the pain

17

was in my right leg.

18

sleeping one night and woke up and it was in my other

19

leg, and that is the truth.

20

And then, like I guess I was

Q

What kind of pain did you have in your right

22

A

Same thing.

23

Q

Where in your leg?

24

A

The hip, the butt, the side.

21

25

leg*

feeling on the left.

I experienced the same pain.

Same as I'm

But they're gone from the right
30
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The conditions printed above are simply computer calculated possibilities determined prior to the examination. They
represent radiologic interpretations ONLY if their corresponding boxes are checked. See text below for detailed report.
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down right —

on the top of my foot.

Q

(By Mr. Wilson)

A

No.

Not my leg.

That's not there now?

It's not there now.

elevate my foot, it will come.

It's like when I

I can pick my foot up

and I'll leave it there for a while and it will just
start numbing out.
Q

Did you ever have any accidents before this

that injured your back?

Involved your back?

A

No.

I haven't.

Q

Did you ever have any problems with your back

before this accident?
A
got hurt.
Q

I've never had a problem with my back until I
Never.
All right.

How much money were you making in

this job?
A

$4.00 an hour,

Q

All right.

How many hours a week were you

working?
A

I was working my forty hours a week.

Q

Okay.
MR. WILSON:

I don't believe I have any more

questions at this time, Your Honor.
THE COURT:

Mr. Wilde?

MR. WILDE:

Thank you, Your Honor.

32

43

hurt

— are you talking when I was a Granite Beef or

Wescot?
Q

Yes

That's what my question was.

MR, WILSON:

I think he's asking what kind of

box you were lifting.
THE WITNESS:

Oh.

Box?

Well, they have

square boxes *that they put meat in.

They're about

—

they weigh between twenty and a hundred and ten pounds.
Q

(By Mr. Wilde)

Between twenty to a hundred

and ten pound*s •
A

Yeah.

We got different types of meat.

MR. WILSON:

Is this full we're talking

about?
Q

(By Mr. Wilde)

And your work included

packing meat into the boxes?
MR. WILSON:
Q

Excuse ime.

(By Mr. Wilde)

I think we have a —

And then putting them on some

container?
A

The strap machine.
MR. WILSON:

Excuse ]me.

ambiguity in the answer.

I think we have an

He's described a box as

between twenty and a hundred and ten, I believe.

Are

we talking about a full box or an empty box?
THE WITNESS:
meat in it.

Yeah.

A full box.

With the

So you got to tak<e the meat off a conveyor !
34

45

RE-DIRECT EXAMINATION

1
2

BY MR. WILSON:
The pallet.

You indicate it was three by

3

Q

4

three•

5

A

Yeah.

6

Q

If you stood one of those things on edge, how

7

high would it come on your body?

8
9
10

A

Well, can I stand up?

Okay.

standing on this podium deal, it'd probably come up to
on this side about to maybe here (indicates).

11

Q

And how tall are you?

12

A

About five eight, five nine.

13

three foot.

14

Q

All right.

Granite Meat for about a year.

16

before that?
A

That's about

You indicated you worked for

15

17

From where I am

Where did you work

Before that I worked for Tri-Arc Travel

18

Lodge, which is the Radisson now.

19

Lake.

Right here in Salt

20

Q

How long did you work there?

21

A

Worked there for about a year or two.

22

Q

How long —

23

A

Before that I worked at —

where* did you work before that?

24

think I was on the Turf Farm.

25

the Turf Farm before that.

where was it?

No, yeah.

I

I worked for

Right after I got out of
53

school•
Q

And how long did you work there?

A

I worked there for about four years.

Q

Okay,

And all of these jobs, have you ever

done any other kind of work besides labor work?
A
labor.

That's all I've ever done my whole life, is
That's all I know how to do.

Is pick up

things.
Q

Okay, now.

When you went to work in July and

fell, you indicated the pain after that fall was more
severe than before.

Did that pain continue to be more

sever or did it go back, or what did it do after that?
A

It got so bad that I lasted like three or

four days.

I went to work and I got people that will

verify this.

I went in there and I had picked up a

pylon, because what we have to do with them, they go
inside the containers.
hit the ground.

I picked that sucker up and I

I could barely get up and I even had

to have a buddy help me to the —
boss understood.
Q

my boss's office.

My

You know, I told him I had to quit.

What I'm asking you is did this severe, more

severe pain continue to be more severe or did it
subside and go back from being so severe?
A
treatment.

It severed for a while until I got some
Until I went back to the doctor and he -54

CHRISTOPHER G. J A C K S O N . M.D.
AOULT AMD PEDIATRIC RHEUMATOLOGY

324 TENTH AVENUE. SUITE 2 5 0
SALT LAKE CITY. UTAH

84103

TELETHON! 364-3557

October 26, 1987

J, Charles Rich, M.D.
324 Tenth Avenue, Suite 254
Salt Lake City, Utah 84103
Re: Stephen Zimmerman
Dear Dr. Rich,
Thank you for referring Stephen Zimmerman who I had the opportunity of seeing
today. As you know, he is a 23-year^pld white male from Lehi who was without
musculoskeletal complaint until J&£y26, 1987. On that date, he bent to move
a pallet and experienced the abrupt onset of pain in his lower back and legs.
He describes the discomfort as being slightly worse on the left than the right
and reports mild paresthesias in the calves bilaterally. He also noted
stiffness in his back which is much worse in the morning and resolves during
the day. His evaluation to the present time has included a normal bone scan
and normal radiograph of the lumbar spine. A CT scan showed no definite
evidence of spinal cord or nerve root compression and EMG's and nerve
conduction studies were apparently normal. The scan did show sclerosis and
erosions of the sacroiliac joints bilaterally as did an x-ray of the AP pelvis
when read in retrospect. During the past six months the patient reports
several episodes of conjunctivitis as well as a six to eight week episode of
urethritis. He denies any history of skin rash or symptoms suggestive of
Inflammatory bowel disease. His past medical history, family history and
review of systems are non-contributory except as mentioned previously.
On physical exam today he had mild bilateral conjunctivitis. No suggestion of
synovitis or joint effusion was present. Straight leg raising produced pain
at approximately 45 degrees bilaterally. The patient also experienced pain
with internal and external rotation of the hips though ROM was normal. There
was no definite tenderness over the SI joints and a Schober's maneuver'was
normal. Deep tendon reflexes in the lower extremity were symmetrical.
His presentation is interesting with unequivocal evidence of sacroiliitis
probably representing Reiter's syndrome. It is unclear to me to what extent
his present symptoms are due to sacroiliitis and to what extent there may be a
superimposed injury.
We discussed therapeutic alternatives at some length and opted to place him on
Indocin, 50mg tid, and refer him for physical therapy instruction in ROM and
posture. CBC, SMAC, ESR, and HLAB27 are pending at this time. He will return
to see me in approximau

Fund of Utah
I appreciate the opportunity rt# §a«fei*ipate in the care of this very
interesting patient. I will forwarcr copies of the laboratory studies when

<)
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Page 2

Zimmerman, Stephen

available. If there is any further information which I might be able to
provide, I would be pleased to do so.

Sincerely,

Chris topheWc. Jackson, M.D.
CGJ/gmn

Workers Compensation
Fund of Utah

DEC 1 1 1 9 8 7
Claims.

78
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NEUROSURGICAL ASSOCIATES, INC.
3 2-4 T E N T H

BRUCE F. SORENSEN.M.D.

AVENUE-SUITE

254

SALT L A K E CITY, UTAH 8 4 1 0 3
P»MQNE ( S O U

JOSEPH CHARLES RICH.M.D.

532-2067

October 14, 1987

RECEIVED
OCT 1 9 1 9 8 7

'Worfcers
Compensation fund

Workers Compensation Fund
P.O. Box 45420
Salt Lake City, UT 84150
Re:
No:

Stephen P. Zimmerman
87-03087-D2

Dear Sir;
I have seen Stephen P. Zimmerman and 1 am not sure who referred him here.
Suffice it to say this 23 year old gentleman was working for Granite Beef
on 1/29/87 and was lifting a pallet when he jerked it, experienced pain in
his back, and told his supervisor at that time that he had pain both in the
back and initially in the right leg but this has later troubled him on the
left side. He initially saw Dr. Joe Murdock who referred him to Ralph Baer
for physical therapy but this did not help. He then had the patient see
Dr. Allen Banks who was an orthopedic surgeon who obtained a CT scan in
about February or early March. That study apparently did not show anything
striking, he was sent to David Weitzer, a physical therapist who saw him
from April into May of this year and this was of some benefit. He has seen
Dr. J. Lyn Smith who suggested that he continue with his physical therapy
and he has continued to be symptomatic. He states that he has tried conscientiously to get back to exertional activity but that he continues to
experience pain in his left buttock, thigh and leg.
His past medical history is remarkable for his good health. He is a onehalf to one pack per day smoker and has one brother who has had a back injury
and sciatica.
On examination he did rather well. There was no focal weakness or atrophy,
normal sensation, 2+ and equal knee jerks and ankle jerks, no pathological
reflexes, but he did have some discomfort with straight leg raising bilaterally.
Because of the severity of his symptoms I have pursued some studies in order
to rule anything that could have been missed. I have checked on his 3/20/87
lumbar CT scan which apparently showed some mild lateral stenosis at both L4/5
and L3/4 and find enclosed copies of his recently performed normal EMG of
the left leg, normal isotope bone scan, normal lumbosacral spine films, and
a CT scan done on 9/28/87 which shows abnormalities of the L4/5 level consistent
with a small left protruded intervertebral disc. Note also on the report that
he has changes in his sacroiliac joints although it is reassuring that on the
isotope bone scan there was no focal uptake there.
I have spoken with Mr. Zimmerman and told him that the combination of hisphysical findings and the recent CT scan do not indicate an optimal situation
for surgery. Conservative measures would be preferable for him and I have also

Stephen P. Zimmerman
October 14, 1987
Page Two

suggested that he see a rheumatologist to be sure that there is no contribution to his present symptomatology from something like an early ankylosing
spondylitis and it would seem reasonable to me that a rheumatologist make
that judgement rather than a neurosurgeon. Obviously this would have some
pertinence regarding whether he aggravated this condition at the time of his
1/29/87 lifting episode or whether the left L4/5 small disc protrusion might
be related to it. It would also, for obvious reasons be helpful if he could
get some help closer to home and I have mentioned that to him.
I hope that I have been of some help in assembling this material and wanted
to be sure you knew of the recommendations I have given to him.
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MR LDMBAR: SPINE:'. V N o v . 8 7 & j J ^ *
Sagittal 2000/30,80; axial,800/20)
Normal position alignment of ^vertebrae present^' The conus, of. the spinal^ cord! and cauda
equina have noraal appearance.^on sagittal examination. Decrease in signal'iintensity is
present in L3-4, 4-5, and 5-l1discs consistentlyth degenerative changes.
Axial examination:
L2-3 DISC SPACE LEVELi[

Normal'exanination.;

L3-4 DISC SPACE LEVEL: Degenerated disc present; at this,level indicated4iby lower signal
intensity. There is also bulging of the disc posteriorly causing argetierallzerl encroachment
in the spinal canal. The AP diameter of the dural sac is reduced to approximately 7mm,
see axial image #12. Only minor encroachment of the neuroforaminal canals are present
bilaterally.
L4-5 DISC SPACE LEVEL: A central disc bulge is also present at this level with perhaps
ja left-sided predominance of the disc protrusion causing more impingement in the left latera
jrecess than the right. See axial image 07.
|L5-S1 DISC SPACE LEVEL: A generalized posterior disc bulge is present without significant
jencroachment of the spinal canal identified.
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5PKEN P. ZIMMERMAN
LUMBAR SPINE: 28 Sep 87
7 VIEWS
Normal. Cause of-back and left leg pain not evident. Normal appearance however does not preclude
a herniated disc nucleus.
The AP diameter of the canal is more than ususally narrow for this age in the lower lumbar
region.
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Patient: ZIMMERMAN, STEPHEN P Age: 23M CT LUMBAR SPINE COMPLETE 1
Rm *:OPOB

DISC HERNIATION

Date to be done: 28 SEP 87

15:53
532-2067
532-2067

Patient#: 60249083
Req phys: RICH, J. CHARLES JR.
Radiology*: 394211900
Att phys: RICH, J. CHARLES JR.
Entered: 28 SEP 87 15:53 By.CCX
Ad-dx:BACK k LEG PAIN
Address: 247 W 6TH SO,SLC,UT,
Phone: (801)355-5861
Ins: IND
EXAMI 28.240 CT LUMBAR SPINE COMPLETE 1
3TEPHEN P. ZIMMERMAN
COMPUTED TOMOGRAPHY LUMBAR SPINE:

28 Sep 87

Mid L2-Mid SI with sagittal and coronal reconstructions*
GENERAL:

Mild spinal stenosis of the congenital, short pedicle type.

Individual findings are as follows:
I' -3 LEVEL: 12mm diameter subarachnoid space compared with a minimal normal
o_ about 15. Mild bilateral lateral recess stenoses of the upper regions
of L3.
L3-4 LEVEL: 11mm diameter subarachnoid space.
recess stenoses of the upper regions of L4.

Mild bilateral lateral

L4-5 LEVEL: 11mm diameter subarachnoid space. Protruding intervertebral
disc extending 3mm into the anterior wall of the spinal canal. This is
asymmetrical and more prominent on the left side than the right and,
therefore is more likely to be the result of a herniated nucleus pulposus
than it is simply a bulging anulus. However, I thirdc the distinction is not
certain from the CT examination. If it seems to indicated to pursue this
distinction further, a magnetic resonance "examination should be helpful.
Moderate lateral recess stenosis of the upper region of^ L5 on the right and
_mild on the left. Moderate bilateral nerve root cauial stenoses. Mild facet
joint disease.
L5-S1 LEVEL: Mild intervertebral disc narrowing. Mild bilateral nerve root
canal stenoses. Mild facet joint disease. 2inm bulging anulus.
Erosions of the articular cortices of the iliac components of the sacroiliac
joints bilaterally with underlying sclerosis. This is evidence of
sacroiliitis. I believe this is also demonstrated in the conventional spine
radiographs of 28 September, 1987, and was also present but to a lesser
degree in the spine examinations done at the American Fork Hospital on 27

i 87.
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Pi. -ent: ZIMMERMAN, STEPHEN P Age: 23M CT LUMBAR SPINE COMPLETE 1
Rm #:OPOB
DISC HERNIATION
Date to be done: 28 SEP 87
Patient*: 60249083
Radiology#: 394211S00

15:53
Req phys: RICH, J. CHARLES JR.
Att phys: RICH, J. CHARLES JR.

Entered: 28 SEP 87 15:53 By:CCX
Address: 247 W 6TH SO,SLC,UT,
Phone: (801)355-5861

532-2067
532-2067

Ad-dx:BACK & LEG PAIN
Ins: IND

Otherwise normal.
ntervertebral disc herniations of 3mm and less are often not clinical
significant but in the presence of congenital spinal stenosis, may well be.
The asymmetry with prominence on the left side corresponds with the
lateralization of the patient's symptoms. The possibility of clinical
significance to the radiologic evidence of sacroiliitis must be evaluated on
che basis of correlation with clinical and laboratory findings. The most
likely possibilities based on appearance are ankylosing spondylitis,
Reiter's syndrome and psoriatic arthropathy.
Philip^ R; Frederick, M.D,
P^rel
cc:

CT#2

30 Sep 87
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Workers Compensation
360 South 300 East
P.O. Box 45420
Salt Lake City, Utah 84145-0420
Attni Sharon Bryan

n ?M
K',

Rei Stephen Zimmerman
Dear Mm. Bryani
Thank you -for allowing me to evaluate the back per-f ormance
level of Stephen Zimmerman on* the B100 Back Machine.
Enclosed are the specific results of the testing. He was
within the allowable limits of variability (20'/.), his
results are consistent, abnormal, or decreased for apparent
physiologic pathology.
Mr. Zimmerman lacks full ROM and strength values compared
to normal healthy individuals. He has only 80.75'/. of
normal thoracolumbar movement. He lacks full left side
flexion and forward flexion and extension ROM values. His
strength values are subnormal also in rotation 32 ft/lbs. ,
flexion/extension 83 ft/lbs., and side flexion 61 ft/lbs.
Normal values which we see normally for healthy individuals
are respectfully 60-70 ft/lbs. in rotation, 140-160 ft/lbs.
in flexion and extension, and 60-65 ft/lbs. in side
flexion. His velocities are consistent and indicate trunk
weakness.
Work Capacityi Light
Maximum Safe Lifting Limit: 20 lbs.
Minimum Safe Lifting Limits 10 lbs.

•^Vw

yvv^
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18V West 9000 South
West Jordan. Utah 84084
(801)561 1061

' : < • • IPC?

"Your Heillh institute"

V
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NEUROSURGICAL ASSOCIATES, INC.
3**

BRUCE F.SORENSEN.M.D.
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JOSEPH CHA8LLSS PJCH.M..D.

December 9, 1987

Workers Compensation Fund
P.O. Box 45420
Salt Lake City, UT 84145-0420
ATTN:
Re:
No:

Sharon Bryan
Steven P. Zimmerman
87-03087-2D

Dear Ms. Bryan,
Find enclosed a copy of the letter I received from Dr. Chris Jackson on
10/26/87 and that may answer some of your questions. Dr. Jackson knows more
about Reiter's sybdrome than 1 do and also about the future implications of
this and could probably do a better job than I in reasonably separating the
symptoms related to that disorder from his back injury. At least at the time
I last had information from Dr. Jackson not all of the blood test examinations
were back and I think he can make a much more well-informed report to you about
the implication of this disorder than I can.
From the standpoint of his small lumbar canal, however, I do think it is
important that he not be placed in an employment situation where he has to do
heavy and repetitive bending and lifting. Since we see no evidence of a
herniated disc or evidence of recent injury it would seem reasonable to include
that he aggravated at the time of his 1/26/87 lifting accident a previously
existing condition and yet he was not symptomatic prior to that time. How all
this relates to Reiter's syndrome I would like to defer to Dr. Jackson and say
only that within the limits of the information available to me I would say he
sustained a musculotendenous strain on 1/26/87 superimposed on a previously
abnormal back and that what Dr. Jackson has uncovered can certainly explain
the severity of the symptoms he has had over the period of time since then.
1 hope this is of some help.

JCR:jrr
Enclosure
cc f s K. Joe Murdock, M.D.
Christopher Jackson, M.D.

Workers Compensation
Fund of Utah

DEC1119*7
GUUIT\S>

1W

Relter's syndrome (rl'terz). [Hans Relter, Ger. bacteroiogist,
1881-1969] Syndrome consisting of urethritis, arthritis, and
conjunctivitis. Urethritis usually appears first. Occurs mainly
young ment.
ETIOL: Unknown
PROG: Generally good; however recurrences are common.
TREATMENT: There Is no specific therapy.
Broad-spectrum antloblotlcs are used for urethritis. Arthritis is
treated symptomatica!ly. No treatment is necessary for the
conjunctivitis.
Taber's Cyclopedic Medical Dictionary

Edition 15

CHRISTOPHER G. JACKSON. M.O.
AOUUT ANO PlOUTIWC *MtU*ATOCO«T
3 2 4 TENTH AVENUE, SUCTE 2 S 0
SALT LAKE CfTY. UTAH

January 2 1 ,

1988

54103

TELWMOHE 3S4-3»7

Worker's Compensation Fund of Utah
560 South 300 East
P.O. Box 45420
Salt Lake City, Utah 84145-0420
Attn: Pat Wilde
Re: Stephen P. Zimmerman
File: #87-03087
DOI: 1/26/87
Employer: Granite Beef, Inc.
Dear Ms. Wilde,
I am in receipt of your letter of January 11, 1988, and will attempt to answer
the questions therein. As a preface, Mr. Zimmerman was apparently without any
musculoskeletal symptoms until the incident of January 26, 1987. In the course
of his evaluation subsequent to that industrial incident he was found to have
unequivocal radiographic evidence of sacroiliitis. Sacroiliitis is found in a
number of arthritic conditions known collectively as spondyloarthropathies.
Upon further examination of his past medical history several episodes of
conjunctivitis as well as an episode of urethritis came to light suggesting
that his sacroiliitis was due to Reiter's syndrome. The evaluation of his
industrial incident Included both a CT scan and MR lumbar spine scan. These
two studies showed a small lumbar canal without any definite disc herniation
making it most likely that his back injury was a musculotendinous strain. I
will attempt to answer your questions using the question numbers of your letter
of January 11, 1988.
1- The musculotendinous strain should be considered a separate entity which is
superimposed on Reiter's syndrome and not an aggravation of a pre-existing
condition.
2- As I)T, Rich has recommended, because of the small lumbar canal the patient
should not be engaged in an employment situation where he has to do heavy and
repetitive bending and/or lifting. Such a recommendation would also be issued
to a patient with Reiter's syndrome. For purposes of employment, Mr.
Zimmerman's physical impairment is such "that any job requiring moderate to
"marked physical "exertIon, especially heavy and repetitive bending and/or
lifting, cannot be recommended.
3- The permanent physical impairments identified at present are a narrowed
lumbar canal and bilateral sacroiliitis, and are not attributable to the
industrial incident of January 26, 1987.
4- The musculotendinous injury is not considered to be a permanent physical
impairment. The permanent physical impairments identified at present include
the narrowed spinal canal, which is a congenital abnormality, and the bilateral
sacroiliitis, which is secondary to disease.
£,•"".: ^"TSW^T^
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JAN 2 71983
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Zimmerman, Stephen

5- The industrial incident of January 26, 1987, which
... &\ ..
musculotendinous strain is not an aggravation of R.-?.it.-i" v ^ndronp. L- worlc*
like to defer to Dr. Rich the relationship of the TV*.**••>--_. , . U-.H. canal to r he
industrial incident.
6- The medical expenses that have been incurred in Mt. 1:r--^ »-^n" s care ar?
directly related to the industrial incident of January 26,
'3/> The discover;
of the pre-existing conditions, namely the narrowed spinal ana.i. and Reiter's
syndrome, have been incidental findings in studies obtained „J -*-.:lude more
serious injuries that could have occurred in the January 2b. \. <>< no ,deac.
I hope the above information is helpful in determining an a:> ^ n \ar.tdisposition for this case. If there is further informatior. r •.-pli rlcation
which I might provide, I would be pleased to do so.

Sincerely,

Christopher G. Jacksonf/M.D.
CGJ/gmn

Leonard VV. Jarc.n*-.
1497 Devonshire Drive
Salt Lake City, Utah 84108
(801) 582-3608

April 29, 1988

The Honorable Janet L. Moffitt
Administrative Law Judge
Industrial Commission of Utah
160 East 300 South
P. O. Box 45580
Salt Lake City, Utah

84145-0580
Re:
In j:
Emp:

Steve Zimmerman
1/26/87
Granite Beef, Inc.

Dear Judge Moffitt:
In response to your appointment of me and Dr. Geoffrey Orme to wjr./v.-i^te a
panel to conduct an impartial evaluation of the medical aspects ^c ;d»o -ibo-/*?
case, I wish to make the following report.
We have reviewed the records which you sent in detail, which I ...i ;• -e ~j£
follows. The first record is from the Emergency Center at the A ^,•.;.-.-.-. ,<\-.LHospital, dated 6/10/86. Mr. Zimmerman appeared on that date, wtu:o de oas /.•
years old, complaining of neck pain and stating that four days previously he had
gone "to a Rock Concert and started shaking his arms violently to
i^ ^t of
the music," later that night he had a "feeling of tightness in his reck,"' 'aking
the next morning with "extreme pain and stiffness of the neck."
Che pain had
been persistent and he had been "unable to work," though he denied 'any numbness
or loss of motor or sensory function in any extremity." The neck vas found to
be "slightly tender to palpate" but motor and sensory functions and reflexes "or
all extremities are normal." A diagnosis of "acute myositis of tie ..inck" was
made and the patient was given Anaprox three times daily for five i y s and wan
told to return to work the next day.
He reappeared at the same Emergency Center on 1/27/87, st^Hro, chat the d~»y
previously "he was lifting a pallet of meat, felt pain immediately n u o h:o
right flank and into the right buttocks." He denied previous .vijury in the
area, but x-rays showed "an unusual bony shadow overlying the ri-ht sac cum at
the sacroiliac joint... [which] does not have the appearance of an acute?
fracture, rather it may represent some sacroiliitis." It was staled that; "the
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muscles in the lumbosacral area are in spasm on the right side," and the
impression was "lumbosacral strain, acute." He was given Amoxicillin and ice
packs and was told to limit his lifting to less than 20 lbs. Ma reappeared st
the Emergency Center on 2/5/87 stating "that his back still huits
and that he
reinjured it at work." The situation was discussed with the patient's doctor,
Dr. Joe Murdock, and the patient was given Vicodin and Parafon Forte. , A
physician's initial Report of Work Injury dated 5/18/87 signed by Dr. Murdock
indicates that he first treated Mr. Zimmerman for this complaint on 2/10/87 for
an injury which the worker's statement says occurred 2/1 while he was picking up
a pallet "and my hip popped and I have been in pain bad pain ever since,"
further described as "in hip and...thigh and lower leg."
Handwritten records from Dr. Murdock indicate that he had seen the claimant
for eczema on the feet in 9/77, and apparently for a bloody nose received in a
car accident 6/11/80, and a follow-up on 2/10 of the injury for which he was
seen in the ER 1/27/87. A note of 2/23/87 states "recheck hip and back for
pulled ligaments. Now has sharp pain going down legs, pain migratory." On 2/28
it is stated "he got busted for having marijuana and they took all of his pills,
can he have Rx for more. Back is still really hurting." On 3/3 it is noted
that he "wants Percodan for pain" but was given Fiorinal. On 3/9 he still had
severe pain, likewise on 5/5 when it is noted "going to therapist but pain is
still intense! Would like something for pain. No!!" He was given a return to
work form for 3/1/87. Nonetheless, another form indicates "medical leave 3/2,
3/3, 3/4/87.
The records of Dr. Allen M, Banks, orthopedic surgeon, start on 3/12/87.
The history is given of the lifting of the pallet, "a pop" and immediate pain in
the right hip, later with sharp pains radiating to the right thigh and
occasionally lower leg, most painful with activity or when standing "for a
period of time." Examination showed "mild tenderness in the right sciatic notch
area but more so as palpation moves over the greater trochanter." There was
good movement but moderate tenderness with forced internal rotation. Sensory
and motor examination and reflexes were all normal. X-rays were taken and were
again negative, but there was no improvement and CT scan was performed. On 4/3
it is stated that this "was negative for any herniated disc or impingement of
the nerve roots." The patient asked to be seen by a chiropractor which Dr.
Banks said he "allowed."
Meanwhile he was told to avoid heavy bending or
lifting. He missed two appointments with Dr. Orme and was then sent to Dr.
Momberger. On 5/21 it is noted that "pain has shifted over to his left side"
and straight leg raising was now positive on the left instead of the right. On
5/27/87 Dr. Banks wrote to the Workers Compensation Fund stating that the
patient had received "significant improvement in physical therapy." Notes by
Ralph Baer, RPT indicate that he was treating the claimant for a ligament
injury, but no findings are discussed. On 5/2/87 he saw David L. Wetzel, RPT
who did an extensive Functional Capacity Evaluation and concluded that "Mr.
Zimmerman can be helped...by pelvic traction, stretching, mobilization to
enhance ROM and reduce radiculopathy,...a reconditioning program to strengthen
and stabilize the back area and improve cardiovascular fitness...back school

^48
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education to improve proper body mechanics, lifting skills, and coordination
functions...and a work hardening program."
On 10/6/87 Dr. A. J. Wirthlin, neurologist, reported a "iiormal EMC in
selected muscles of the left leg and associated paraspinal area with no
suggestion of denervation or other abnormality."
On 10/14 Dr. Charles Rich,
neurosurgeon, reported further studies including a normal isotope bone scan, a
CT scan of 9/28/87 showing "abnormalities of the L4_5 level consistent with a
small left protruded intervertebral disc." His report ends with a suggestion to
the claimant that "the combination of his physical findings and the recent CT
scan do not indicate an optimal situation for surgery," and suggested he see a
rheumatologist.
He saw Dr. Christopher Jackson, rheumatologist, on 10/26/87. He noted that
the CT scan had shown "sclerosis and erosions of the sacroiliac joints
bilaterally as did an x-ray of the AP pelvis when read in retrospect."
Apparently, because of several episodes of conjunctivitis he stated that there
was "unequivocal evidence of sacroiliitis probably representing Reiter's
syndrome." He was placed on Indocin. Most of the following handwritten notes
are illegible, but apparently a diagnosis of "definite Reiter's syndrome" was
made although it was stated that "involvement appears minor." A return visit to
Dr. Rich in 9/87 resulted in a report "there is in fact a decreased amount of
room at the L 3 4 level but there is also only minor alteration in his neural
foramina and the changes at L
and L5-S certainly do not represent surgical
disease either." Dr. Rich felt that the claimant "should avoid repetitive heavy
bending and lifting" but voted against operation.
Dr. Rich's final opinion,
given on 12/9/87 was that he deferred to Dr. Jackson regarding the Reiter's
syndrome, but concluded that the claimant had "sustained a musculotendinous
strain on 1/26/87 superimposed on a previously abnormal back and that what Dr.
Jackson had uncovered can certainly explain the severity of the symptoms he has
had over the period of time since then."
Neurological evaluation was performed by Dr. Jarcho on April 20. After an
initial question or two, the patient took off in his narration and was difficult
to interrupt for other questions. He told a dramatic story of his terrible pain
resulting from the rock concert described above, and despite the fact that he
said that he "couldn't move my neck" at all at onset, the problem was gone in
one week.
He told the story of the incident of 1/26/87 in the same rapid
manner, listing the people who had taken care of him and the treatments he had
had. In his description the pain had always been on the left side, and since
this did not accord with the records, I asked him twice whether he had never had
pain in the right side, and he stated unequivocally that this was the case. He
stated that he had pain starting in the left lower back, radiating into the left
ilium, then down the back of the left leg at times, improved by various
therapies he had received, but always coming back.
He noted that when Dr.
Wirthlin performed EMG's on the leg, the "exact pain was reproduced, whether the
needles were stuck into the buttock or into the lateral muscles of the calf."
He was aware that Dr. Rich had found "something wrong" on the CT scan, while he
understood that Dr. Jackson's MRI showed a herniated disc "with a pinched
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nerve." He reinforced this opinion by producing a letter from Dr. Charles M.
Smith, Jr., dated 4/12/88, to Attorney Bruce Wilson, of which hz had brought
copies for me and Dr. Orme, and which he had read himself. A copy of this
letter is enclosed.
The patient was born in American Fork and went to Lehi High School,
quitting during the 12th grade. He said that his grades had been Bs and Cs, but
he wanted to have a job. He therefore worked as a bus boy in a hotel for a year
and a half, 3-4 years planting turf, a year in a motel doing labor, and one year
with Granite Beef where he was on the date of the injury. All of these jobs
entailed a good deal of heavy lifting, bending and twisting, but the patient
states that he never had any trouble with any of his joints or muscles until the
injury under consideration.
He recalled an episode of pain on urination in
8/87, treated by Dr. Jackson with Indocin, and lasting two or three weeks. I
could elicit no story compatible with conjunctivitis or other difficulties with
his eyes.
There was no story of serious medical illness, operations or
injuries. His parents are both alive, father working in construction, mother a
bus driver.
Neither they nor any of his four siblings have had any joint
complaints of which he was aware, and he added that this was also true of both
of his grandmothers.
Blood pressure was 130/82 in the right arm seated. The conjunctivae were
normal. No troubles with the cranial nerves were noted. Reflexes were equal
and active throughout, particularly including the knee jerks and ankle jerks.
There were no abnormal reflexes.
Strength was normal throughout, gait and
station normal. Cerebellar tests were negative. No defects in perception of
touch, pinprick, vibration or position were found. In short, the patient gave
the impression of a healthy man in his young twenties, and during an hour and a
half of contact, he showed no evidence that he was having pain.
Dr. Orme's orthopedic examination occurred on 4/22. He made note of the
fact that, while Dr. Banks had referred the patient to him a year ago, and he
had given Mr. Zimmerman two appointments, these were both missed by the patient,
whom he never actually saw until 4/22. In his history he noted pain in the back
radiating occasionally into the left leg, with bending, twisting and turning,
coughing, sneezing and bowel movements.
He noted the lack of evidence of
denervation in Dr. Wirthlin's EMG. He noted the finding on CT scan of a small
canal at Li5
with a 3 mm intervertebral disc into the canal, but stated that
"usually one of that size is not necessarily symptomatic."
Dr. Orme further
found intact sensation and strength, normal heel and toe walking. "Straight leg
raising has a rather jerky presentation of pain, particularly on the right side
and reproduced at about 70 ."
Rotation of the hips reproduced buttock pain
bilaterally.
Dr. Jarcho previewed the x-rays and scans with the University's expert on
bone radiology. The most striking lesions were those of the sacroiliac joints
bilaterally, which were said to show definite early sacroiliitis with eburnation
and erosion diagnostic of Reiterfs syndrome or "poker spine," the latter not
being present in the vertebral column.

£30

The Honorable Janet L. Moffitt
April 29, 1988
Page 5
The panel met on 4/26. From a review of all the records, including Dr.
Smith's letter, and the observations of the panelists, it vc.s concluded that
there was only a rather small likelihood that the patient vat; having pain from
herniated discs or the minor stenosis. We thought that the pain wuG »aost likely
the result of the sacroiliitis with some contribution of an emotional response.
We thought that a discogram would be more likely to produce increased trouble
rather than better diagnosis, particularly since this is a young man who is
ready to be classified as disabled at the age of 23, whose educational level at
this point is unlikely to give him much chance of a job not entailing physical
labor. Jjg^thought that the early signs of what may be eventually serious joint
disease*^ pre-existing, might be rated as an impairment of 10%. It should be
noted that we both question the claimant's reliability and motivation.
Therefore, we should like to answer your specific questions as follows:
1.

There is no medically demonstrable causal connection between
applicant's ongoing problems and the industrial accident of 1/26/87.

the

2.

All of the residual problems complained of by the applicant wpie cau.sed by
a pre-existing condition.

3.

We find no period of time after 1/1/88 during which the applicant has been
temporarily or totally disabled as a result of the industrial injury.

4.

We suggest a current permanent physical impairment of 10% because of the
pain and x-ray findings at the sacroiliac joints, understanding that his
Reiter's disease has a good chance of progressing in the future, and there
seems to be no way of telling whether it is currently stabilized.

i,

Assuming that his condition is stabilized, his total impairment is 10%.

6

No portion of the permanent physical impairment Is attributable to the
applicant's industrial injury.

7.

The percentage of permanent physical impairment attributable to any cause
is 10%.

8.

We believe that the industrial injury aggravated the pre-existing
condition, since we are__unable to find any evidence of pain before the
injury.

9

Ttie treatment of Reiter's disease should be undertaken by a qualified
rheumatologist such as Dr. Jackson, who has the advantage of having already
seen him over a period of some months.
He will probably require
anti-inflammatory drugs from time to time. There is no reason to think
that operation will be indicated now or in the near future. It would be
well for this man to undertake further education to stave off unemployment.
It is understood that all the comments in this paragraph refer to the
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pre-existing
injury.

condition of Reiter's syndrome and not to an
Sincerely yours,

Leonard W. Jarcho, M.D.

Geoffrey A. Orme, M.D
LWJ:vl
Enclosure

industrial
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C H A R L E S M. S M I T H , JR. M.D.
Oiplomate, Amtrican Board of Orthopedic Surgery
P.O. Box 1407

Scin*i Surgery
K#nd Surgery
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and Surgery
Arthroscopy
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PROVO, UTAH 84603

April 12, 1988
Bruce Wilson, Attorney at Law
280 East 4000 North
Provo, UT 84604
Re:

STEPHEN P. ZIMMERMAN
DOB: 04-28-64

Dear Atty. Wilson:
This 23-year old was injured the 26th of January, 1987, when he bent over
and picked up a 25 to 30-pound pallet, lifting it up abruptly. He had immediate low back snapping and pain. He has had numbness in his lower e x tremities with a sense of weakness and persisting pain since the time of the
onset, which is basically about 15 months. His pain is worse with bending,
coughing, lifting, occasionally with standing or sitting, and occasionally with
walking. He has not been able to find relief.
I have reviewed the fairly extensive files including the CT Scan done in the
28th of September, 1987, the MRI done the 6th of November, 1987, and routine films of September of 1987. I have reviewed the reports of a series of
physicians who have evaluated him, including Dr. Charles Rich, Dr. Jackson,
Dr. Banks, and Dr. Orms. I have evaluated reports by Ralph Baer, Therapist at American Fork Hospital, notes by Joe Murdoch, and notes by David
Wetzel.
This patient has lateral recess stenosis at L4-5 and at L3-4 by lumbar CT
Scan. He has, in addition to that, a protrudent lumbar disc at L4-5 which
is assymetrical and with more protrusion in the left than right, with moderate bilateral nerve root canal stenosis. In spite of the additional diagnosis
of sacroilitis and the probability of an ankylosing spondylitis, he has a normal bone scan showing a minimal amount of sacroiliac inflammatory p r o c e s s .
He was diagnosed as having Reiter's syndrome by Dr. Christopher Jackson.
It would appear to me that in the face of t h i s , and his failure to respond
adequately to anti-inflammatory a g e n t s , and that the patient persists in having
motion-oriented d i s t r e s s , that there is a failure to appreciate the significance
of spinal stenosis and foraminal stenosis in conjunction with the small herniated disc. I am concerned that the aggravation is more consistent with symptoms arising from his herniated disc than from his sacroilitis.
His back is particularly worse with hyperextension, with radiation into the
left thigh on the lateral side consistent with the L4-5 disc space on the left.
Traction has given him relief. His range of motion is restricted to a minus
6 inches fingertips to t o e s . Lateral bending on the left side is uncomfortable.
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I do not think that this would be a product of sacroilitis. Bcw~ ] and bladder functions are normal. Neurologically, he has some decreased sensaiic-n
in the left lateral calf consistent with left L5 or SI root irritation. There
is no atrophy of calf or thigh. On stress testing the SI joints, they are
uncomfortable on the left side more than right side. Palpation reveals tenderness more consistent with gluteal origin pain, that i s , somewhat lateral
to the SI joint.
It would be my impression that this patient has a symptomatic herniated disc
at L4-5 on the left, and that his present sacroilitis is only partially contributory to his inability to work. This patient was able to work up until the
so-called lifting accident. He has not been at work since, I believe, August
of 1987, at which time he had to quit because of increased amounts of distress.
I believe the evaluations have overlooked the foraminal narrowing, the spinal
stenosis, with the associated protrudent disc at L4-5 as a primary cause for
this man's disablement. He is presently not able to work and, in my opinion,
in spite of adequate intermittent treatment by a variety of physicians, adequately supervised rheumatoid conservative care needs to be given, I believe.
He h<*o been started on Indocin SR, 75 mg. b . i . d . with Carafate (Tagamet
will be added if n e c e s s a r y ) , in. order to see if an adequate utilization of the
Indocin SR will give him reasonable freedom from the symptomatic aspects
of the« sacroilitis.
A further differentiating test would be helpful. I would recommend consideration for an L4-5 discogram to further clarify the nature of the disc at L4-5.
The clinical response from discography may be helpful in finally determining
whether, in truth, this man's problem is sacroilitis, isolated, unrelated to
so-called musculotendenous injury; or whether he does, in fact, have as I
believe, a small ruptured disc in a tight area, congenitally tight spinal s t e n o s i s , wtih foraminal stenosis at L4-5.
Yours very truly-.
Charles M. Smith, J r . , M,
Diplomate, A . B . O . S . , FA^N^TS-C, FABMLAMS-C
CMS:jr

We do not request a hearing on the condition that Dr
Smith's opinion letter be admitted into evidence. We do not
expect a hearing will change any opinions or add significant
evidence .
We do believe the bringing-to-light case law applies, making
the employer
liable for aggravation of a previously latent
condition, resulting in permanent increase in impairment and
permanent disability.
Because it is uncontroverted by all doctors that Mr.
Zimmerman cannot ever be expected to return to his former
employment
or the occupation in which he i3
trained and
experienced, we request he be declared totally disabled as a
result of the industrial accident" and that an order be issued for
rehabilitation evaluation
and/or permanent total disability
benefits .
ectfully submitted,

iut{ I'Uikii
Bruce Wilson

CC:

Pat Wilde, Worker's Compensation Fund
Erie Boorman, Second Injury Fund

1497 Devonshire Drive
Salt Lake City, Utah 84108
(801)582-3608

• r)Q

Processor Emeritus of Neurology
University of Utah

August 15, 1988

The Honorable Janet L. Moffitt
Administrative Law Judge
Industrial Commission of Utah
160 East 300 South
P. 0. Box 45580
Salt Lake City, Utah
84145-0580
Re:
Inj:
Emp:

Steve Zimmerman
1/26/87
Granite Beef, Inc.

Dear Judge Moffitt:
This letter is in answer to yours of 6/30/88, which transmitted to us the
objections of Mr, Bruce J. Wilson, attorney-at-law, to the report of your panel
in the case noted above. We have met once again and wish to make the following
reply to the objections stated.
We remain firmly of the opinion that the history and physical findings are
not compatible with a clinical diagnosis of herniated nucleus pulposus. In this
conclusion we agree with Dr. Allen M. Banks*, orthopedic surgeon, who noted on
3/12/B7-that "sensory motor exam of the-extr^emities/is- normal, normal reflexes."
This was followed by his report of 4/3/87, which stated "Steve's CT scan was
negative for any herniated disc or impingement of the nerve roots.*1 To this we
should add the negative EMG findings of Dr. Wirthlin on 10/6, reported to show
"no suggestion of denervation or other abnormality." We add the remark of Or.
Rich, neurosurgeon, to which Mr. Wilson refers [letter of 12/9/87, page 7 of the
record], "since we see no evidence of a herniated disc." We wish to point out
that the clinical picture is not compatible with the diagnosis of herniated
nucleus pulposus, as all of the above doctors have agreed, and it has been known
for years that in such cases, operations meant to correct minor x-ray
abnormalities result in a high percentage of surgical failures to relieve the
clinical syndrome.

The Honorable Janet L. Moffitt
August 15, 1988
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The second point at issue has to do with tne diagnosis of spin-il stenosis.
While x-ray measurements may show less than tne airount of sp<ice that some find
desirable in the root sleeves and spinal theca, the claimant does not complain
of spinal type claudicatory pain in his buttocks and leg_s with prolonged
standing or walking that is relieved in the sitting position or with spine
flexion. Also, usually these patients are in an older group than the patient,
and their pain is ordinarily preceded by years of fairly gradual onset of
symptoms, which Mr. Zimmerman did not have.
Mr. Zimmerman's normal gait,
without forward flexion on physical examination, is at marked variance with the
flexed gait with flattened lumbar spine expected in the stenosis syndrome. We
are saying that the presence of narrowing of the canal, such as has been
demonstrated in this case, does not allow us to assign this patient's atypical
story and findings to this cause. Once again, we would expect that operation
for stenosis in this case will produce more trouble and will not cure his
current complaints.
In contrast to the syndromes discussed above, Reiter's syndrome is a form
of arthritis, usually starting in young men such as the claimant. Like other
forms of arthritis, it tends to show variations in pain, usually of unknown
cause, sometimes responsive to anti-inflammatory disease and sometimes not. The
fact that this disease is present is shown by the x-rays, which, as noted in our
report were reviewed by one of us [LWJl with "the University's expert on bone
radiology." She agreed immediately with the diagnosis, first suggested by the
Chief of the Rheumatology Division of the Department of Medicine at the
University, Dr. Jackson's preceptor in this area, in a discussion with one of us
(LWJ).
These two physicians were asked for their opinions, not because your
panel was incompetent to make the diagnosis from the x-rays, .but because their
expertise in a relatively unusual disease is superior.
In the case at issue, we found that the claimant left something to be
desired as a historian. We pointed out [last paragraph of page 3 of our report]
that he stated that M the pain had always been on the left side" despite the fact
that the records show otherwise, anc^ that .Dr.. Banks, one of the treating
doctors, also noted this change. ~Betides that~fact, we noted [paragraph 2 of"
page 2 of the report] the claimant's problems with the police over marijuana,
and the evidence in Dr. Murdock's note that he was demanding stronger analgesics
than the doctor was willing to give. An attempt was made to give a bit of a
flavor of the history taking on page 3, paragraph 3, which also suggested a
degree of exaggeration and distortion of the facts. All physicians who are
serious about history taking must necessiarily make interpretations of the
validity of complaints and correctness of the story, and we did not expect this
to result in the attorney's decision that to be competent such opinions must be
made by a qualified expert such as a psychologist. We thought that we were
being charitable in attributing these problems to the claimant's "emotional
response." In reviewing the entire situation once again, we should be willing
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to add another 10% of permanent physical impairn.en;. bec^uso of the existence of
a small degree of spinal stenosis, despite the fact that we doubt that it
contributes to the pain.
We regret that absences from the city have delayed this repTy.
Sincerely,

Leonard W. Jarcho, M.D.

Geoffrey A. Orme, M.D.
LWJ:vl

Bruce J. W i l s o n
Attorney at Law

290 E. 4 0 0 0 N. f Provo, UT HAJ>04

Hon. J a n e t L. M o f f i t t
A d m i n i s t r a t i v e Law Judge
I n d u s t r i a l Commission of *Utah
P.O. Box 45580
Salt Lake City, Utah 84145-0580

(SOl) 2 2 6 - 8 5 5 0

August 3 1 , 1988

Re: Case No. 87000932
Claimant: Steve Zimmerman
Employer: Granite Beef, Inc.
Inj Date: January 26, 1387
Dsar Judge Moffitt,
For the
objection:

record,_ we

would

like to register the following

The panel's consultation with a rheumatology expert seems
inadequate to support their major finding, that the Reitex's
syndrome is the sole cause of all of Mr. Zimmerman's impairment
and total disability.
(They continue to maintain that there is
no herniated disc or stenosis - though they give him 10%
impairment for the narrowed spinal canal.) The rheumatologist is
not named and did not review the case, examine the patient or
sign the opinion.
The report merely says he or she "first
suggested" the diagnosis. To support their conclusions the panel
adduces radiological evidence which only confirms the existence
of arthritis. But the existence of the arthritis (which has not
been controverted) does not answer the finding of Dr. Jackson
that its involvement is "minor."
Despite this objection, we still do not request a panel
hearing or further evaluation as we believe the evidence is
strongly weighted toward the findings .of- Dr. Jackson and Dr^
Smith.
Furthermore, the cTelay is extremely burdensome to Mr.
Zimmerman who is unable to continue his treatment
or do
significant work.
Mr. Zimmerman has attempted unsuccessfully to find work and
has been participating in the
VEAT program. His symptoms were
severly aggravated when he attempted to pull weeds as part of his
assigned work. He has contacted the state rehabilitation program
to see if he can get help for retraining as he realizes he will
not be able to continue in his former occupation.
We again
evaluation for

request that Mr. Zimmerman
be referred for
permanent total disability benefits. This seems

like a case appropriate to consider
for a reviewable permanent
disability status while he is retraining for a more suitable
occupation.
It may be impossible to tell whether tnis case ir Rnter's
syndrome, stenosis or disc herniation or a combination of all
three (as we believe), but there is no $v,id£nce to suagest that
Mr. Zimmerman's present disability was iid,l iraused, cr c*gg) avated
or brought to light by the industrial ac£L'deht'.
We ask that the administrative
law judge— enter her order,
that Mr.
Zimmerman be awarded 20% impairment, tentatively
declared totally disabled and referred for evaluation.
Also, considering the benefits available in comparison with
the severity of Mr. Zimmerman's loss, we ask that the order
include attorney fees in addition to, rather than out of any
award.

Bruce Wil
CC:

Pat Wilde
Er ie Boorman

THE INDUSTRIAL COMMISSION OF UTAH
Case Mo. 87000932

STEVE ZIMMERMAN,
Applicant,
vs.
GRANITE BEEF, IMC. and/or
WORKERS COMPENSATION FMD
OF UTAH and
EMPLOYEES REINSURANCE FUND,
Defendants.
* * * * * * * * * * * * * * * * *

*
*
*
*
*
*
*
*
*
*
*
*
*
*
*

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

HEARING:

Hearing Room 334, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on January 6,
1988, at 1:00 o'clock p.m.. Said hearing was pursuant
to Order and Notice of the Commission.

BEFORE:

Janet L. Moffitt, Administrative Law Judge.

APPEARANCES:

Applicant was present and represented by Bruce Wilson,
Attorney at Law.
Defendants were
Adjudicator.

represented

by

Pat

Wilde,

Legal

Employer's Reinsurance Fund was joined in this matter
and represented by Erie V. Boorman, Administrator.

The issues to be addressed in this matter are as follows:
1.

Causal relationship of the applicant's claimed injuries
to his industrial accident of January 26, 1987.

2.

Temporary total disability compensation after the date
of January 1, 1988.

3

Permanent partial impairment and apportionment of said
impairment with the defendant. Employer's Reinsurance
Fund for pre-existing conditions.
Claimed medical expenses.

STEVE ZIMMERMAN
ORDER
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Subsequent to the evidentiary hearing, the medical issues were
submitted to a special panel appointed by the Administrative Law Judge. The
panel report was received and circulated to the parties. Counsel for the
applicant filed timely Objections to the Medical Panel Report and said report
was referred back to the panel for further comment. The panel's additional
comment was received on August 15, 1988, and again distributed to the parties.
Counsel for the applicant filed an additional Objection on August 31, 1988.
After reviewing the responses of the medical panel and the objections, the
Administrative Law Judge is prepared to enter a Findings of Fact and Order in
this matter.

FINDINGS OF FACT:
The applicant in this matter, Steven Zimmerman, is a 23-year-old
male, who, at the time of his injury, was working forty hours per week at the
wage of $4.00 per hour. He was not married, nor did he have any dependent
children under the age of eighteen. The applicant's duties while working for
the defendants primarily consisted of cutting and boxing meat. It involved a
lot of lifting of boxes which weighed anywhere from 20 to 100 pounds. The
applicant would move the boxes from the computer to a pallet and then move the
pallet with a forklift. The applicant had worked for the defendants for
approximately a year before his accident.
On January 26, 1987, the applicant began to move an empty pallet out
of the way. The pallet was approximately 3 feet by 3 feet and weighed between
25 and 40 pounds. He grabbed hold of the pallet with both hands and yanked
hard on it. As he did so, he heard a pop in his low back next to his hip and
felt an immediate sharp pain. He reported the incident to his supervisor and
left work to go for treatment with his family physician. Dr. Murdock. His
physician ordered x-rays taken at the American Fork Hospital which were
apparently negative. He also referred the applicant for physical therapy and
medications.
The applicant went to physical therapy sessions for several days, but
it was not successful in relieving his pain. At that time, his treating
physician referred him to Dr. Banks, an orthopedic specialist. Dr. Banks
ordered a CT scan at American Fork Hospital which was also apparently
negative. The applicant was instructed to remain off work and continue with
conservative
treatment including medications.
Dr. Banks released the
applicant to return to work on March 1, 1987. The applicant was paid
compensation by the defendants for this period of time.
The applicant then attempted to return to work, gradually increasing
the amount of meat that he was boxing. However, he had only been working for
two or three hours when he lifted a heavy piece of meat and he a recurrence of

'
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the pain in his back in the same location. He remained off work for another
period of time and was paid compensation through April 29, 1987.
On May 21, 1987, the applicant returned to Dr. Banks and was
re-examined. He could find nothing wrong with the applicant and referred him
for a second opinion to Dr. Orme or Dr. Momberger. The applicant missed both
appointments set up with Dr. Orme. The insurance carrier then referred him to
Dr. J. Lynn Smith, an orthopedic surgeon, for a second opinion.
Dr. Smith,
after an examination, referred the applicant for some additional therapy. He
also released the applicant to return to work on or about July 1, 1987.
About that time, the applicant found a job with Wescot Fiberglass
Company grinding fiberglass.
About a month after he began working, the
applicant was at work sitting on a large container for fiblerglass tanks which
was approximately 10 feet by 3 feet. He was involved in grinding down one of
the edges. The boards on which he was sitting gave way and he rolled down
into the center of tube, dropping off the edge approximately one foot to the
ground and landed on his back and rear. He had shooting sensations and pain
in his low back and felt that his condition was aggravated. He quit work at
that time because he apparently could not deal with the pain. This incident
was not reported to the employer until quite sometime later and he ceased
working for the employer in late August of 1987. The Administrative Law Judge
finds that this particular reasoning and failure to report the incident to his
employer as creating a credibility problem with the applicant.
This is
particularly the case inasmuch as the applicant was familiar with the
reporting procedures for an industrial accident, given the fact that he had
done so immediately at the time of his prior accident.
At that time, the applicant contacted an attorney and his temporary
total disability compensation was reinstated. The defendants referred him for
an independent medical examination to Dr. Charles Rich. An additional CT scan
and bone scan were performed. He was also referred to Dr. Jackson to address
a congenital problem called Reiter's Syndrome.
Dr. Jackson referred the
applicant for blood tests and an MRI. The Reiter's Syndrome diagnosis was
confirmed.
Dr. Rich did not recommend surgery at the conclusion of the
independent medical examination. The applicant again contacted Dr. Jackson
and has remained since that time under his care.
At the time of the hearing, the applicant still had pain in his legs
and his upper and lower back.
Mo prior back injuries were noted. The
applicant was receiving some physical therapy and was also taking some
medications. The medical panel assigned in this matter found that there was
not a medically demonstrable causal connection between the applicant's ongoing
back problems and the industrial accident of January 26, 1987. It was their
posture that the applicant's problems were the result of a sacroilitis with
some contribution of emotional response. All of the signs of serious joint
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disease were thought by the panel to be pre-existing. It was the panel's
finding that all of the residual problems complained of by the applicant were
caused by a pre-existing condition and that there was not temporary total
disability assignable by the industrial accident after January 19 1988. The
applicant was found to have a tentative impairment of the 10X of the whole
person, with all of that impairment due to pre-existing conditionsT None of
the medical treatment suggested by the panel would relate to the industrial
accident. Counsel for the defendants filed Objections to the Medical Panel
Report which were forwarded to the panel.
The panel responded to the
Administrative Law Judge concerning those objections on August 15, 1988. The
panel pointed out that the clinical picture presented by the applicant was not
compatible with the diagnosis of the herniated disc as postulated by counsel
for the applicant.
They also pointed out that Reiterfs Syndrome is an
arthritic disease which was very visible on the applicant's x-rays which were
also reviewed by a radiologist consulted by the panel. The panel also noted
(like the Administrative Law Judge) that the applicant was a somewhat
questionable historian, but were willing to increase the applicant's physical
impairment by another 10%. However, this additional 10% is also attributed to
a pre-existing spinal stenosis.
This would do nothing to further the
applicant's cause for additional benefits. Counsel for the applicant again
filed an Objection which the Administrative Law Judge has reviewed. There is
nothing stated in that additional objection which was not reviewed and
considered by the panel. Accordingly, the Administrative Law Judge will adopt
the findings of the medical panel as her own.
An adoption of the medical panel findings would indicate that the
applicant is not entitled to any additional benefits beyond those which he has
already been paid for his industrial accident of January 26, 1987.

CONCLUSIONS OP LAV:
The applicant in this matter, Steve Zimmerman, has failed to
demonstrate that his ^ongoing medical condition is related -to _his industrial
accident of January 26, 1987,'and further compensation should be denied.

ORDER:

IT IS THEREFORE ORDERED that the claim of the applicant, Steve
Zimmerman, for additional benefits resulting from his industrial accident of
January 26, 1987, be, and the same is hereby, denied.

STEVE ZIMMERMAN
ORDER
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IT IS FURTHER ORDERED that any Motion for Review of the foregoing
shall be filed in writing within thirty (30) days of the date hereof,
specifying in detail the particular errors and objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

was, "when you don't settle, you take your chances" as If she was
aware of this panel's leanings and we were being punished for not
dropping our case, which is the only settlement the defendant
would consider.
Contrary to the established Utah ruling in the Booms case,
the medical panel may not disguise its decision that the patient
is dishonest in the language of "no medical causal relationship."
Nor, in this case, do the references to marijuana, exaggeration,
distortion and shifting and ambiguous symptoms justify a finding
that this
claim is
based
in dishonesty in the face of
uncontrovertible evidence of correspondence between the clinical
findings and the left-sided protrusions shown on the CT scan and
MRI . That cannot be faked, and it dissolves any
question of
relevancy of the patient's representations, credible or not.
Credibility cannot be an issue if the medical determinations do
not depend on the representations of the patient, and in this
case they are firmly
based
in scientific
facts which are
independent of any representations of the patient.
The administrative law judge said a credibility problem with
the applicant was created by the "fact" that when he was Injured
while working at Wescot Fiberglass he did not report it to the
employer "until quite sometime later" and he "ceased working for
the employer in late August of 1987.
The meaning of "sometime later" is too vague to justify the
suggestion that there was a significant and unexplained delay in
reporting.
But more than that, the verifiable facts support
rather than deterring from the credibility of the applicant.
My personal file notes on Mr. Zimmerman show that he first
called me on August 31, 1987, a Monday.
He had heard from a
friend that I might help him. fie told me he was working because
he was forced to when his benefits were terminated because he
missed one too many therapy sessions but that he was having a
very difficult time at work because of his back injury.
I agreed to see what I could do. On 9-1-87, the following
day, I contacted Sharon Bryan, the WC Fund's adjuster and she
confirmed that she had cut him off for missing appointments and
we discussed options for getting him back for some appropriate
treatment.
My notes show that I began that week contacting
doctors and obtaining medical records.
The following weekend I received a call at my home from Mr.
Zimmerman.
He told me about his injury at Wescot Friday evening
just before quitting time substantially as described by the
administrative law judge.
He was not sure whether the accident
caused a new injury of just aggravated the old one.
Fie was not
aware of any injury different from what he'd had, only intense
pain of the same sort he had been having.
At that time I asked
10
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if he had reported the accident. He said no, his supervisor
wasn'L there. I asked if anyone had seen the accident.
He said
yes, some other workers.
I then instructed him to report the
accident as soon as he returned to work after the weekend and
explained that was very important even if he felb there was no
new injury.
On Tuesday, 9-8-87 at 1:35 p.m., I received a call from Mr.
Zimmerman and my note says: "is off work as of today - can hardly
move" and further
indicates he was trying to contact Dr.
Mornber ger .
My notes on 9-10-87 also indicate that Sharon Bryan "called
back" thai Sdinu day and
that she agreed to reinstate Mr.
Zimmerman on
compensation until
9-21-87 when
he had
an
appointment to see Dr. Rich.
It Is fairly shown by my notes and specific recall that Mr.
Zimmerman first called me 8-31-87 and was still working but
having trouble with his back.
On 9-4-87, Friday, he fell at
Wescot and at my request reported
the accident on- Monday
following or at least by Tuesday when he had to quit work because
he could "hardly move."
Though this is not evidence in a strict sense, it is not
outside appropriate consideration
in an administrative setting
and is verifiable sufficiently by file notes in the defendant's
possession or by information which is easily accessible to the WC
Fund (which also insures Wescot) that the burden of proof ought
to shift to the defendant to show any real factual basis for
finding a credibility question validly raised by the "fact" that
Mr. Zimmerman did not report the Wescot accident until "some time
later."
No doubt Mr. Zimmerman did testify that he did not report
the accident until "some time later," but to give that vague
statement a meaning suggesting a delay so unreasonably long as to
create "a credibility problem with the applicant" is unjustified
in light of easily verifiable facts as to what actually occurred.
If it had been apparent
that "some time later" was going to
create a credibility problem for the applicant, the facts could
easily have been cleared up at the hearing.
It is conceded that Mr. Zimmerman does not have a good
memory for detail five or six months after an incident, and in
that sense, the judge's finding that Mr. Zimmerman is a "somewhat
questionable historian" is not wholely inappropriate. But there
is no valid basis in fact to believe
Mr. Zimmerman has
intentionally misled
in his testimony or in any statement to any
doctor.
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If Mr. Zimmerman Is to be

denied benefits

on the

basis of

credibility, it should not be a decision by the medical panel but
by the administrative law judge after a fair consideration of his
demeanor and his testimony and fair inquiry into any facts that
would indicate he has tried to deceive and make a claim that is
not
verifiable,
or
reasonable
or is contraindicated
by
independently verifiable facts. That has not been done in this
case.
In fact the evidence
independent of his testimony
undeniably supports the reality of his injury.
To the extent the medical panel's "medical" findings reflect
credibility questions, the administrative order denying benefits
should be reversed. If credibility is to be an issue, it should
be raised and discussed fairly and founded in fact, not vague and
i inappropriate alius i ons .

4.

MEDICAL CONCLUSIONS - THE WHOLE PICTURE

The clinical picture does not support a frank herniation
with disc material encroaching the radicular nerve passages such
as would suggest a need for surgery.
The panel points that out
in their August letter. But no one has said Mr. Zimmerman wants
surgery. All the doctors agree this is not a case for surgery.
Dut does that mean Mr. Zimmerman has no problems?
None of
the doctors are denying the reality of his pain or his inability
to return to his normal . occupation, either.
While the medical
panel finds it "unlikely" that the disc protrusions in the
congenitally narrow spinal canal are causing any problems, they
do believe
it is significant enough to warrant a 101 impairment
rating.
That has got to be very close to the same
with Dr. Charles Smith who says:

thing as agreeing

"It would appear to me that in face of this, and his
failure to respond adequately to anti-inflammatory agents,
and
that the patient persists in having motion-oriented
distress, that there is a failure
to appreciate
the
significance of spinal stenosis and foraminal stenosis in
conjunction with the small herniated disc."
(Dr. Smith's
report attached to Panel report of April, 1988, first page,
third paragraph)
The only difference between the panel acknowledgement that
the spinal stenosis is causing problems worth a 10% impairment
rating and the conclusion of Dr. Smith is Dr. Smiths additional
admission that disc herniation
(which
impinges the canal to
reduce it to half the normal diameter) is a significant factor.
The panel ignores that fact because the disc herniation is
undeniably from the industrial accident.

12

Rather than let these undeniable facts lead to their logical
conclusion, the panel chooses to admit the injury but ignore or
disbelieve the herniation which explains its cause contrary to
their pre-conceived conclusion.
Instead, the panel enlarges the significance of the Reiter's
syndrome, without any .support from his own consulting experts,
who only acknowledge the diagnosis- but never comment on its
significance, and against the finding of Dr. Jackson who says its
involvement was "minor" and against the fact of the negative bone
scan and ineffectiveness of
anti-inflammatory agents which
support Drs. Smith and Jackson's conclusion that the Reiter's
(sacroiliitis) had . minor significance compared to the other
problems.
(See Dr. Jackson's affice notes attached and Dr.
Smith's report referred to above)
The panel is really reaching to find (if we consider this a
true
medical
conclusion)
that
none
of Mr. Zimmerman's
acknowledged 20% impairment and total disability from working was
caused by the industrial accident.
Their findings require us to believe that, even though there
was no disability or symptoms before the accident, the injury was
a minor back strain that healed completely but was fortuitously
replaced by identical symptoms caused by pre-existing Reiter's
syndrome and spinal stenosis without any contribution by the well
documented disc herniation.
The undisputed medical facts in this case simply do not
justify adopting such an unlikely position. On the ba^is of the
undisputed facts in the record, the -findings and order of the.
administrative law judge should be reversed.
5.

REHABILITATION REFERRAL

Based, on undisputed agreement .of the doctors that Mr.
Zimmerman cannoT return tbTris former occupation as a laborer, he
has requested a tentative finding of total disability and
referral to rehabilitation for evaluation. This request was made
both in our May 19, 1988 and August 31, 1988 letters to the
administrative law judge.
Evidence in the record shows Mr. Zimmerman never completed a
high school education, he has worked as a laborer since age 17
and is medically no longer able to continue in that occupation.
The case of Hardman v SLC Fleet Management, 725 P 2d 1323,
says that referral to Vocational Rehabilitation is required where
the evidence shows the injured worker can no longer return to his
13
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172BEFORE THE INDUSTRIAL COMMISSION OF UTAH
STEVE ZIMMERMAN,
Applicant,
v.

ANSWER TO MOTION TOR R E V K W
Case No.:

87000932

GRANITE BEEF, INC., Employer, and
HORKERS COMPENSATION FUND OF UTAH,
Workers Compensation Insurance
Carrier, and EMPLOYERS REINSURANCE
FUND,
Defendants.
COMES NOW the defendant, Workers Compensation Fund, acting in behalf
of Granite Beef, Inc., the employer above named, and provides a defendants'
answer to what appears to be a Motion for Review submitted by the attorney for
the applicant in this case. The applicant's filing is captioned an "Appeal"
but appears more appropriately to address a Motion for Review, and the
defendants will respond on that basis.
It is not clear as to what the specific elements of disagreement and
basis for review are as the applicant's filing appears to again attempt to
make a factual presentation of facts surrounding the claim and opinions as to
the medical information that has been submitted both at the evidentiary
hearing and through the independent medical panel. The evidentiary question
should have been answered by the applicant at the time of the evidentiary
hearing on January fr, 1988 even though there appears to be no additional
medical Information submitted other than two opinions by the medical panel.
The Administrative Law Judge obviously listened carefully to the evidence
produced at the time of hearing as verified by her summary of testimony. It
is further obvious that the Administrative Law Judge selected a very well
qualified medical panel^ and after receiving the opinion of the panel again
-sought an additional ^clarification at the request of the applicant to insure
that any medical issues were* clearly answered. With these general answers in
mind, the Workers Compensation Fund will attempt to answer the five reasons
for review or appear from the appeal of the applicant.
1. It is a medical opinion as to whether latent infirmatities were
aggravated by an accident in the course of employment.
This issue was
answered initially by qualified physicians and it was subsequently affirmed by
a qualified medical panel in which is was indicated that there was no
aggravation.

Zlb

-22. The medical panel was very well qualified to answer the questions
presented to the panel by the Administrative Law Judge. The medical panel,
even though it indicated it had sufficient information f,*onr, the medical
testimony presented at the time of hearing, sought additional verif1 ration
from an independent Rheumotologist.
This action would only enhance the
qualifications of the medical.panel.
3. It would appear clear that the panel's medical opinion as to the
applicant's credibility was based on the panel's examination and a review of
extensive medical reports and it is not the responsibility of the applicant to
question the medical judgment of the panel.
4. The Findings and Order, including a second review of the medical
evidence by a panel clearly, indicate that the Administrative Law Judge
considered all the evidence and acted in a responsible manner in providing an
order In this case.
5.
Vocational rehabilitation in the state of Utah is primarily
coordinated by the Department of Education and any claim for vocational
rehabilitation should be made by the applicant to the Department of
Education. There Is no evidence that the applicant has followed through with
this request.
No evidence was presented at the time of hearing indicating
that the applicant was permanently and totally disabled and- no medical
evidence was introduced at the time of hearing to support such a claim.
After considerable further review of the matter, It
is firmly
believed that the Administrative Law Judge and the medical panel acted with
good judgment and 1t Is respectfully requested that this Appeal or Motion for
Review be denied and the Order of the Commission affirmed.
DATED this / £ day of November, 1988.
WORKERS COMPENSATION FUND OF UTAH

-/££_
Pat Wilde
Legal Adjudicator
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THE INDUSTRIAL COMMISSION OF UTAH
Case No. 87000932
STEVE ZIMMERMAN,
Applicant,
vs.

*

OBDER DENYING

*

MOTION FOR REVIEW

GRANITE BEEF, INC. and/or
WORKERS COMPENSATION FUND
OF UTAH and
EMPLOYER'S REINSURANCE FUND,
Defendants.
* * * * * * * * * * * * * *

* * * *

On October 7, 1988, an Administrative Law Judge of the Industrial
Commission issued Findings of Fact, Conclusions of Law and Order denying the
applicant in the above-captioned case additional workers compensation benefits
associated with back and hip pain the applicant noticed after lifting
on-the-job on January 26, 1987.
The Administrative Law Judge based her
conclusion, that no additional benefits were due, on the findings of the
medical panel. The medical panel concluded that the applicant did not sustain
a herniated disc on-the-job on January 26, 1987, and that the applicant's
continued pain and discomfort were not the results of a disc protrusion, but
rather were the result of the applicant's congenital sacroiliitis or Belter's
Syndrome. Counsel for the applicant filed Objections to the Medical Panel
Report which the Administrative Law Judge forwarded to the Medical Panel,
requesting a response to the Objections.
The medical panel responded confirming there was insufficient
evidence to verify a herniated disc existed and disagreeing with counsel for
the applicant's suggestion that the applicant's pain resulted from a herniated
disc superimposed on the applicant's congenital-spinal stenosis. The medical
panel stated that, in addition "to there being no- herniated disc,- a narrow
spinal canal was not equivalent with spinal stenosis.
The panel also
responded to counsel for the applicant's suggestion that the medical panel was
not qualified to make a conclusion regarding the Belter's Syndrome because the
medical panel did not include a rheumatologist. The medical panel stated it
had consulted with an expert in rheumatology on this issue and thus, the
panel's findings were competent. Finally, the medical panel indicated that it
was not making an unqualified psychiatric evaluation of the applicant simply
because it noted that the applicant was somewhat inconsistent in his
description of symptoms. The medical panel stated this was noted only because
part of the panel's analysis depended on whether the applicant was capable of
accurately relating to the panel the symptoms he suffered.
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On November 4, 1988, pursuant to Utah Code Annotated 35-1-82.53,
counsel for the applicant filed a Motion for Review arguing the following
points:
1.

Aggravation of a pre-existing condition is compensable;

2.

The panel report should not have been adopted as the
panel was not qualified to make a finding regarding
Reiter's Syndrome - only a rheumatologist is qualified
to make a finding regarding Reiter's Syndrome and Dr.
Jackson, the applicant's treating rheumatologist,
indicated that he felt the Reiter's Syndrome was not a
significant component in the applicant's pain and
disability;

3.

The panel report should not have been adopted because
the panel based its opinion on the applicant's
credibility and the panel was hostile and biased
against the applicant;

4.

Because the applicant cannot return to work and could
work prior to the job injury, he should be determined
tentatively permanently totally disabled and sent to
Rehabilitation for an evaluation.

On November 17, 1988, counsel for the defendant/Workers Compensation
Fund of Utah filed a Response to the Motion for Review responding to the
applicant's arguments as follows:
1.

The medical panel found there was no aggravation of a
pre-existing condition;

2.

The medical panel took extra effort to get the
qualified opinion of an expert in arthritis/rheumatology and thus, its conclusions are well founded;

3.

The medical panel is allowed to assess the credibility
of the patient when it goes to verifying what symptoms
the patient has;

4.

The applicant did not claim permanent total disability
until after the hearing and thus, there is no evidence
on the record on which to base a tentative finding of
permanent total disability.

The Commission finds that the only issue on review is whether the
Administrative Law Judge correctly concluded no additional benefits were due
based on the medical panel findings. The Commission adopts the Findings of
Fact of the Administrative Law Judge as stated in her October 7, 1988 Order.
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In reviewing the Motion for Review and Response to the Motion for Review, the
Commission must agree with the Responses of counsel for the defendant. The
medical panel reviewed all the medical evidence including x-rays, CT scans, an
MRI and EMG. The medical panel also examined the applicant and consulted with
an expert in rheumatology. In addition to this careful attention and research,
the medical panel answered all the objections raised by counsel for the
applicant in the Medical Panel Objections filed May 23, 1988. The medical
panel explained the legitimate need to address a patient*s ability to
accurately relate symptoms and the need to assess this ability in reaching a
medical conclusion. Therefore, the Commission finds no inadequacies in the
medical panel analysis and the Commission does not agree that Dr. Jackson9s
conclusions (the treating rheumatologist), necessarily contradict those of the
medical panel. Counsel for the applicant quotes only one brief handwritten
note made by Dr. Jackson which does not necessarily reflect what Dr. Jackson's
final analysis was. In conclusion, the Commission finds that the Administrative Law Judge correctly adopted the thorough medical panel report and thus,
correctly denied further benefits due to the applicant's failure to establish
medical causation.

ORDER:
IT IS THEREFORE ORDERED that the applicant's November 4, 1980 Motion
for Review is denied and the Administrative Law Judge's October 7, 1988 Order
is hereby affirmed and final with appeal to the Court of Appeals within thirty
(30) days as specified in U. C. A. 63-46b-12, U. C. A. 63-46b-14, and U. C. A.
35-1-86.

#iM,k ^
Stephen M. Hadley
Chairman

^ \
\

4U
Thomas R. Carlson
Commissioner
Passed by the Industrial Commission
of Utah. Salt Lake City, Utah, this
/ 7 # £ day of March, 1989.

